Tidewater
‘ _ August 11, 2009

United States Customs and Border Protection

Office of International Trade, Regulations and Rulings
799 9th Street NW

Mint Annex

Washington, DC 20229

Attention: Trade and Commercial Regulations Branch
To Whom It May Concern:

Thank you for the opportunity to submit comments concerning the July 17
proposed modification notice conceming the application of the Jones Act to the
carriage of merchandise to offshore oil and gas facilities. | am writing in strong
support of the your proposal in order to ensure that U.S. coastwise vessels carry
merchandise to domestic offshore oil and gas points, as intended by Congress.

Tidewater owns and operates over 450 energy-support vessels. Our role as
an offshore energy service company is an integrai part of the process of searching
for, developing, and producing domestic crude oil and natural gas. We now have
four locations in the Gulf of Mexico — three based in Louisiana and one in Texas —
and many more throughout the worid.

As a company with approximately fifty years of experience in the Gulf of
Mexico, | write to share with you our perspective. Our business began in 1955, when
a New Orleans family pioneered the development of the first offshore service vessel
specifically made to support the new and growing offshore oil and gas industry. The
“Ebb Tide” was the first oil and gas service vessel. Tidewater Marine Service, Inc., a
public company, opened the next year in the Gulf of Mexico. Since 2000, we have
invested hundreds of millions of dollars in a new construction program and
acquisition of vessels to expand our fleet and improve our service.

We now have anchor handling towing supply vessels, towing supply and
supply vessels, specialty boats, and crew boats, among a number of others to
transport people, equipment, and supplies between mainland locations and offshore
installations. We also tow and position mobile drilling rigs, assist in a variety of
offshore construction projects, and aid in a number of specialty services.

Tidewater takes a tremendous amount of pride in our employees. In 2007,
when we generated the highest profits in company history, we also achieved the
best safety performance in our history. We certainly have a great deal to offer the
offshore oil and gas industry, and look forward to continuing to do so.

TIDEWATER INC.

Pan-American Life Center
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| urge your agency to adopt the pending proposal to ensure that cargo
transported to offshore facilities is carried by U.S.-flag vessels. | believe that
allowing any Jones Act coastwise trade work to continue to be done by foreign-flag
- vessels, with foreign workers, runs contrary to the intent of the Jones Act. We need
your agency to act immediately to help support American companies, and our
workers, as we work to revitalize the U.S. economy. Moreover, we need your agency
to lay down clear rules so that we will have the confidence to continue investing in
our fleet for the benefit of the oil and gas industry.

Thank you in advance for considering our views.

Y%

Stephen W, Dick
Executive Vice President
Tidewater Inc.



LOUISIANA MID-CONTINENT (40
OIL AND GAS ASSOCIATION

730 NORTH BOULEVARD, BATON ROUGE, LA 70802
TELEPHONE (225) 387-3205 FAX (225) 344-5502

August 11, 2009

U. 8. Customs and Border Protection

Office of International Trade, Regulations and Rulings
ATTN: Trade and Commercial Regulations Branch
799 9™ Street, N. W., Mint Annex

Washington, D.C. 20229

RE: Custom and Border Protection (CBP) proposed modifications and revocations of previous
rulings in reference to the “Jomnes Act,” as it relates to coastwise laws to certain merchandise and
vessel equipment.

The Louisiana Mid-Continent Oil and Gas Association (LMOGA) representing the integrated and major
independent oil and gas companies operating in the Gulf of Mexico respectfully request a 60-day comment
period extension to allow adequate public input in response to the July 17, 2009, notice published in the
Customs Bulletin as referenced above. With the comment period expiring on August 17, 2009, the
proposed modifications to decades of previous Customs’ rulings, under existing law, could go into effect by
the end 2009.

As noted in the Custom Bulletin, July 17, 2009, CBP intends to limit or redefine its interpretation of the
terms: “transportation of merchandise,” “vessel equipment,” “materials and tools,” “foreseen and
unforeseen repairs,” “on or from that vessel,” “pipelaying,” etc. Any modifications or revocations of ruling
letters could have broad implications and severely impact the offshore oil and gas industry and ocur member
companies.

LMOGA fully supports the Jones Act which states no vessel may transport cargo between two U.S. points
unless they are owned by Americans, crewed by Americans, and built in America. As a trade association
based in the state of Louisiana, LMOGA proudly promotes American mariners, American shipyards, and
American offshore supply companies. These service industries are vital to the offshore oil and gas industry
and critical to the U. 8. economy.

We respectfully submit the current proposed modifications and revocations of previous rulings are
complicated issues requiring more input, discussion and time before any implementation.

Thank you for your consideration to our thoughts and views. Please call on us when we can provide
additional information to you.
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ENTERPRISE PRODUCTS PARTNERS L.P. ENTERPRISE PRODUCTS GP, LLC, GENERAL PARTNER
ENTERPRISE PRODUCTS OPERATING LELG ENTERPRISE PRODUCTS OLPGP, INC., SOLE MANAGER

August 12, 2009

Ms. Sandra L. Bell

U.S. Customs and Border Protection

Office of International Trade

Regulations and Rulings

Attention: Trade and Commercial Regulations Branch
799 9" Street, N.W., Mint Annex

Washington, D.C. 20229

Dear Ms. Bell:

Enterprise Products Operating LLC (“Enterprise”) appreciates the opportunity to provide
these comments to you regarding the U.S. Customs & Border Protection (CBP) July 17,
2009 Proposed Modifications & Revocations of Ruling Letters Relating to the Customs
Position on the Application of the Jones Act (CBP Proposal).

Enterprise is a U.S.-based company with approximately 36,000 miles of crude oil,
natural gas and natural gas liquids pipelines. We operate approximately 2,500 miles of
offshore pipelines and 17 platforms in the offshore Gulf of Mexico. Enterprise is
primarily involved in providing transportation services with a capacity of 8 Bcf/day of -
natural gas, and 1 MBbls/day of crude and liquids from the offshore Gulf of Mexico to

US domestic markets. We have approximately 200 employees and contractors that
operate and maintain these offshore facilities, and who are totally dependent on water
borne supplies and equipment

Enterprise has attempted to understand and anticipate the business impacts the CBP
Proposal will have as it undoes decades of Custom’s policy. The short time provided for
comment on this proposal has not allowed us time to fully evaluate the possibie impact
to our operations and maintenance of our existing facilities and development of future
projects and expansions. At a minimum, we believe that the CBP Proposal deserves
more time to be fully evaluated for impacts and adjustments, and we would expect if
changes do move forward, the implementation would occur in staged schedules that
reduce shocks of inadequate marine resources or a halt in offshore energy
development.

Enterprise has extensive offshore pipeline infrastructure which has been very expensive
to develop, expand, operate and maintain. In the last 10 years, Enterprise has spent in
excess of $5 Billion on offshore infrastructure to help meet the need to develop energy
supplies in the Guif of Mexico to reach growing US domestic energy demands.
Potential development is always dependent upon a balance of demand and supply, and,
in pipeline transportation, it is dependent upon a balance of supply needing access to

P.O. Box 4324 1100 Louisiana Strest
Houston, Texas 77210-4324 Houston, Texas 77002-5227
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markets and the significant cost and timelines to build and expand the supply to the best
market access points to reach US consumers and manufacturers.

At this time of economic uncertainty, many energy projects are on a delayed or
suspended schedule due to market conditions and costs, such that the CBP Proposal
appears to have exacerbated negative impacts on future energy projects and more
importantly on existing operations and contracts that have been based on long standing
customs policies in this area. We believe this rule change produces ambiguities which
would create unacceptable delays in executing offshore projects.

Further, it should be noted that foreign flag vessels, many of which are owned or leased
and operated by US companies, are currently being utilized to support the efforts of the
offshore industry primarily due to the lack of US flag vessels of comparable specification
and capability. Enterprise owns and operates the world’s deepest gas pipeline facility in
8000 feet of water. This facility currently transports over 12% of the natural gas
produced in the Gulf of Mexico (which equates to approximately 2% of the US natural
gas daily supply). In the event of an emergency, there are currently no US flag vessels
capable of supporting a repair intervention for the facility, should it be needed.

Maintaining and operating the expansive offshore Gulf of Mexico energy infrastructure is
a 24 hour/7 day a week, real-time operation of our industry. The process of recovery
following disruptions from hurricanes is a massive human undertaking and in many
cases must use all available marine personnel to inspect, repair, re-man, rebuild and re-
commence vital energy flows to a waiting US energy market that is to some degree
running on batteries (storage) for a large portion of its daily energy and fuel needs.

For this reason, Enterprise respectfully requests that the CBP extend its comment
period on the CBP Proposal, from August 16, 2009 to October 15, 2009 to allow for
more time to provide you with meaningful feedback.

We also ask the CBP to thoughtfully consider those filed comments and impacts of the
CBP Proposal in developing an implementation schedule which is fair, reasonable and
continues to support energy production and development for the US economy. Please
forward any response or questions to my attention or to the attention of Delbert Fore,
Director, Government Affairs.

Sincerely,

m\]a

Vice President, Offshore Engineering
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Office of International Trade

Regulations and Rulings

Trade and Commercial Regulations Branch
799 9th Street, N.-W., Mint Annex
Washington, D.C. 20229

For the attention of Sandra L. Bell

RE: Proposed Modification and Revocation of Ruling Letters Relating to the
Customs Position on the Application of the Jones Act to the Transportation of
Certain Merchandise and Equipment Between Coastwise Poinis

Dear Ms. Bell:

This letter is submitted on behalf of our client, [ ] and its members!
(collectively, “the Company” | ). The Company is [

| The address of the Company is: [

]. The Company opposes the recent proposal of U.S. Customs and Border
Protection (“CBP”) to modify and revoke certain ruling letters.2 This letter responds to
the Notice and request for comments. As the Notice requires that any comments to CBP
must be received on or before August 16, 2009, this letter is timely.

1

]

2 See Proposed Modification and Revocation of Ruling Letters Relating to the Customs Position
on the Application of the Jones Act to the Transportation of Certain Merchandise and Equipment
Between Coastwise Points, Customs Bulletins & Decisions, Vol. 43, No. 28 (July 17, 2009) at 54 -
118 (“the Notice”).

Whiteford, Taglor and Preston L.L.P. is a lwited linbility perinersiip. Owr Delnware office is opernted winder a separate Delawnre limited Tinbility compairy, Whiteford, Taylor & Presion LL.C.
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To avoid repeating comments that are being submitted simultaneously to CBP under
separate cover, the Company adopts and incorporates in this submission by reference
the facts and statements contained in the letter submitted on behalf of a large part of the
US. offshore oil & gas industry ("Offshore Industry Letter”)? The comments here
expand on those presented in the Offshore Industry Letter and, to the extent applicable,
focus specifically on the Company.

REQUEST FOR CONFIDENTIAL FREATMENT

The Company requests confidential treatment for the name of the Company, any
Company projects, vessels, or prior ruling letters? or associated facts mentioned herein.
See 19 C.E.R. 177.2(b)(2)(iv)(7). To assist in your efforts to produce a public summary,
confidential information listed in this correspondence is contained within brackets.

We confirm that client contracts require that the Company keep confidential all aspects
of the scope and content of the work for which the Company requested ruling letters
referenced herein. The Company is contractually bound to honor the terms of the
underlying contracts, which include broad confidentiality provisions. Not granting
confidential treatment could materially prejudice the competitive position of the
Company when bidding for projects affecting U.S. territorial waters and could risk
breaching the confidentiality provisions to which the Company is bound, resulting in
liability.

As a |

], the competitive position of the
Company would also be materially prejudiced should competitors understand the
{ 1 scope of the Company’s capabilities to engage in the types of activities |
] and concerning the | 1 explained in the prior ruling
letters issued to the Company and to the extent such information is disclosed herein.

3 Letter dated August 13, 2009, and submitted on behalf of the Association of Diving Contractors
International (*ADCI"), the American Petroleum Institute (“API”), the International Association
of Drilling Contractors (“IADC”), the International Association of Geophysical Contractors
("IAGC"), the International Marine Contractors Association (“IMCA”), the International
Association of Oil & Gas Producers (“OGP”), the Offshore Operators Committee (‘OOC”), and
the U.S. Chamber of Commerce (“USCC").

* On at least three prior occasions, for example, the Company has [
]. See,eg. |
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Disclosing the way the Company works and how it performs its contracted work
discloses policies that the Company works hard to keep confidential. Internal company
policy requires | ] and the Company also
requires |
]. Disclosing the name of

the Company (as well as any of the other information for which confidential treatment is
requested) in a public file [ ], violate [

], and could materially prejudice the Company’s
competitive position when bidding for projects affecting U.S. territorial waters.

MERCHANDISE MEANS GOODS THAT ARE UNLADEN, NOT VESSEL EQUIPMENT

The Company agrees with the positions taken in the Offshore Industry Letter and, to
avoid repetition, focuses its comments here on additional arguments that may assist
CBP in determining whether to proceed with the modifications proposed in the Notice.
The Notice claims that CBP “intends to modify its position” regarding two issues,
namely “which merchandise may be transported” and “how {CBP} determines what
constitutes “vessel equipment’™” for purposes of the Jones Act.

Both issues, however, turn on the interpretation of “merchandise” as that term is used in
the statute. Without detracting from nor neglecting the solid comments and arguments
advanced in the Offshore Industry Letter, the Company respectfully submits that the
proposed modification by CBP misreads the text and context of the governing
regulation,® the statute on which such regulation is based,” and prior precedent
(including case law and attorney general opinions). Worse, given the length of time that
CBP has administered the rules it now proposes to reject, CBP risks arbitrarily
substituting its own interpretation for that of Congress.

The statute provides, in general, that:8

a vessel may not provide any part of the transportation of merchandise ...
between points in the United States to which the coastwise laws apply,
either directly or via a foreign port, unless the vessel {is coastwise
qualified}.

5 Notice at 54-55.

619 C.FR. § 4.80(a) (Vessels entitled to engage in coastwise trade).
746 U.S.C. § 55102(b) (Transportation of Merchandise).

8 Id. (emphasis added).
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Generally the issues central to an interpretation of the statute are whether the vessel is
coastwise qualified, whether it is transporting “merchandise,” and whether such
transportation is “between points in the United States” (directly or via an intervening
foreign port).?

What the Notice Does Not Cover: Vessels and Coastwise Points

The Notice does not affect whether vessels are coastwise qualified!® nor what constitutes
traveling between coastwise points (or what constitutes a coastwise point). For
purposes of these comments, the Company understands that existing CBP precedent
regarding these issues is unaffected by the Notice, but please advise if our
understanding is not correct. For example, even if the proposed modifications in the
Notice are implemented, the coastwise laws will continue to not apply to the
transportation of merchandise from a U.S. point to a non-U.S. port!* Similarly, cargo
loaded outside U.S. jurisdiction, e.g., at foreign ports or from offshore production
platforms located in foreign or international waters,’? will be considered not to be
transported coastwise within the meaning of the Jones Act because the point of loading
is not a coastwise point.’® (In a prior ruling provided to the Company, CBP confirmed
that merchandise may be loaded in | ] and installed ultimately | Ji4
- the Company understands that ruling letter stands and is unaffected by the Notice.)

? The term “between points in the United States” as used here is intended to include all coastwise
points as that term has been interpreted consistently by CBP. See, e.g., 46 US.C. § 55101(b)
(coastwise laws do not apply to the American Samoa and, except as provided elsewhere or by
Presidential Proclamation, to the Northern Mariana Islands, Canton Island, or the Virgin Islands).

10 This is not at issue here - the Coast Guard, not CBP, has administrative responsibility for
certifying vessels for the purposes of the Jones Act. See, e.g., 46 C.ER. §67.97 (determining
United States built). What constitutes a “vessel” is also not at issue in the Notice. See, e.g.,, CBP
Ruling Letter 226989, dated August 2, 1996 (determining that the Punaise, an unmanned machine
that pumps soil from sea/ river bottom, does not constitute a “vessel”); see also, CBP Ruling Letter
110228, dated July 14, 1989, published as CBP Decision 89-115 (assessing statutory and case law
interpretation of “vessel”).

1 See, e.g., CBP Ruling Letter 113405, dated April 19, 1995,

12 This does not include offshore production platforms attached to the OCS for purposes of
exploration, development or production, because those platforms are considered coastwise
points,

13 CBP Ruling Letter 115439, dated August 9, 2001.

14 See CBP Ruling Letter [ ], dated | ] (issued to | ] regarding large
pieces of equipment, including [ |, manufactured in | } and loaded on the

] for transport to and ultimately installation on two jackets that
constitute coastwise points).
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What the Notice Does Cover: Rejecting the “Mission of the Vessel” Test

The Notice does warn, however, that CBP plans to interpret strictly T.D. 78-387 (Oct. 7,
1976) (“the 1976 Ruling”). If implemented, CBP would permit a foreign flag vessel to
lay pipe only because it is paid out, not landed, and only activity incidental to such pipe-
laying operations would be permitted. With limited exceptions!s the proposed
modifications would prohibit foreign flag vessels from transporting or installing pipe
when facts depart from this narrow principle, claiming such activity constitutes the
transportation of merchandise between two coastwise points (rejecting the “Mission of
the Vessel” test, among other things). Second, reviewing T.D. 49815(4) (Mar. 13, 1939)
(“the 1939 Ruling”), CBP would limit the definition of vessel equipment to articles
necessary and appropriate for the navigation, operation, or maintenance of the vessel
itself and the safety and comfort of the persons on board, as opposed to necessary and
appropriate for a vessel to engage in a particular activity (also rejecting the “Mission of
the Vessel” test).

Merchandise Is Material Not Necessary To A Vessel’s Mission

Broadly stated, the “Mission of the Vessel” test from the 1976 Ruling provides, among
other things, that materials and tools necessary for the accomplishment of the mission of
the vessel are not considered merchandise and, thus, their transportation does not
implicate the coastwise laws. The test includes an assessment of whether the materials
are of de minimus value or whether they are necessary to accomplish unforeseen repairs
and usually carried aboard the vessel as supplies. This dovetails with the 1939 Ruling
defining vessel equipment (and carving out what material CBP does not consider
constitutes “merchandise” for purposes of the statute). Determining that material
necessary for the accomplishment of the mission of the vessel does not constitute
“merchandise” is in accord with the text, context, and history of Section 55102 and a
similar, predecessor statute.

Sections 55103 and 55102 Are Distinct Provisions with Distinct Meanings

CBP may not have anticipated the strong criticism against the modifications proposed in
the Notice, particularly given the proposed (and ultimately issued) revocation order
issued last year. In that order, CBP determined that a terminal operations manager - i.e.,
a shore side employee - is considered a “passenger” for purposes of the coastwise laws,
making transportation of that employee in a non-coastwise qualified vessel between two
coastwise points a violation of the Jones Act1¢ CBP stated the following: “CBP, in
precise concert with the protectionist nature of 19 US.C. §55103, imposed a
circumscribed construction as to the meaning of the term “passenger” under the U.S.

15 Such as dive operations to repair pipe and underwater portions of a drilling platform.

16 CBP Ruling Letter 019524, dated February 27, 2008 (proposed revocation) and CBP Ruling
Letter H019524, dated April 4, 2008 (revoking prior order). See 19 C.FR. § 450(b) (defining
passenger).
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coastwise laws,”?? The CBP went on to hold: “Under this strict interpretation of the term
"passenger,’ persons transported on a vessel are considered passengers unless they are
"directly and substantially’ cormected with the operation, navigation, ownership or
business of that vessel itself.”18 Although CBP focuses on “that vessel itself” in the context
of passengers,"® the proposal in the Notice to define equipment as articles necessary and
appropriate only to “the vessel itself” is misplaced in the context of merchandise.

The “Direct and Substantial” Test (of Section 55103)
Is Not Identical To the “Mission of the Vessel” Test (of Section 55102)

The Direct and Substantial test has been applied consistently by CBP for years. And
such interpretation is consistent with the governing regulation of what constitutes a
“passenger.” 19 C.F.R. § 4.50(b) defines a passenger as “any person carried on a vessel
who is not connected with the operation of such vessel ...” (emphasis added). The word
“such” makes it clear that the person must be connected with the vessel itself. There is
no corresponding read afforded by the merchandise statute.

A coastwise transportation of merchandise takes place when merchandise laden at a
point embraced within the coastwise laws, 7.c., a coastwise point, is unladen at another
coastwise point? Congress specifically articulated in paragraph (a)(2) of 46 US.C,
§ 55102 that the definition of “merchandise” includes “valueless” material. Pursuant to
19 US.C. § 1401a, value is a merely a tool to determine “how imported merchandise
shall be appraised].]”

Merchancl_ise Has a DPuty Context

But CBP defers ultimately to the definition of “merchandise” contained in Title 19 of the
U.S. Code, which concerns customs duties? The relevant statute - 19 U.S.C. § 1401(c) -
defines “merchandise” as, among other things, “goods, wares, and chattels of every
description].]” This definition is grounded in the concept of a dutiable good clearing
customs. This also comports with the plain meaning of the word “merchandise,” which

17 CBP Ruling Letter 019524, dated February 27, 2008.
8 Id. (emphasis original).

1946 U.S.C. §55103. The Company takes no position here on whether CBP Ruling Letter 019524,
dated February 27, 2008, is correct.

20 See CBP Ruling Letters 116721 and 116659, dated September 25, 2006 and May 19, 2006,
respectively (referencing the “direct and substantial” test).

2 See, e.g., CBP Ruling Letter 115940, dated April 17, 2003. See also, 46 U.S.C. § 55102 and 19
C.E.R. § 4.80b (both regarding coastwise transportation of merchandise).

2 See, e.g., CBP Ruling Letter H028460 dated July 1, 2008.
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is defined as “goods for sale”® or “the commodities or goods that are bought and sold in
business : WARES,”2

Inserting the normal understanding of the term merchandise - goods for sale ~ into the
statute makes the prohibition at issue here clear; a vessel may not transport goods for
sale (even if such goods are valueless) between points in the United States unless such
vessel is coastwise qualified. There is no suggestion that the statute (or regulation)
requires CBP to link the vessel to the definition of merchandise, as is done in the
passenger statute. To readily understand what constitutes merchandise, CBP developed
guidance articulating what it is not - viz. equipment of a vessel or items not necessary to
the mission of the vessel.

The understanding that “merchandise” should be read in the context of dutiable goods
for sale is also supported in case law. For instance, the U.S. Court of Appeals for the
D.C. Circuit found that “In {Section 55102} Congress aimed at ensuring domestic
monopoly for the coastwise shipment of goods.”» And this interpretation that the
concept of merchandise is grounded in some semblance to a dutiable good extends back
over a century to Attorney General opinions issued just after passage of the Jones Act?s
(and even to one such opinion interpreting what appears to be the predecessor to what
is now Section 55102 - a key interpretation of which focused on whether goods were
unloaded).

Duty Concept Influences Concept of Unlading

Unloading and the concept that a good is dutiable are key factors underpinning the
merchandise statute and its predecessor over a hundred years ago, and they are relevant
today, as well. CBP recognizes as much by consistently holding that laying of pipe is
not within the coastwise trade and may be performed by a foreign, non-coastwise
qualified vessel.8 And the Notice does not propose modification of this rule, because

= Oxford English Dictionary at
<< hitp:/ / www.askoxford.com/concise_oed/merchandise?view=uk >> (last accessed Aug. 12,
2009).

2 Merriarim-Webster Online at << http: // www.merriam-
webster.com/dictionary/merchandise >> (last accessed Aug. 12, 2009). See also, American
Heritage Dictionary at << http://dictionary.reference.com/browse/ merchandise >> (last
accessed Aug. 12, 2009) (“Goods bought and sold in business; commercial wares”).

% Autolog Corp., et. al. v. Regan, 731 F.2d 25 (D.C.Cir. 1984) (emphasis original) (ruling that
automobiles are personal property akin to luggage - viz. they are not goods for sale subject to the
Jones Act).

% See 32 Op. Att'y Gen. 350 (Nov. 20, 1920) (Merchant Marine Act ~ Transportation of Fish
Between Points in the United States via a Forejgn Port); and 34 Op. Att'y Gen. 355 (Dec. 31, 1924)
(Transportation of American Grain in Foreign Vessels Between American Ports via a Canadian
Port).

#7 29 Op. Att'y Gen. 575 (Nov. 20, 1912) (Foreign Tugboat Towing Logs Into Different Ports of the
United States).

# See CBP Ruling Letter 103668, dated December 12, 1978, published as CBP Decision 79-321.
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CBP recognizes that the paying out of pipe, cable, flowlines, and umbilicals is
permissible because “there is no landing of merchandise and, therefore, no engagement
in coastwise trade.”29

But narrowing the interpretation to only those activities incidental to such pipelaying
activity ignores the history and context of the statute, as well as the plain meaning of the
term merchandise. So does the proposal to limit the definition of vessel equipment to
articles necessary and appropriate for the navigation, operation, or maintenance of the
vessel itself and the safety and comfort of the persons on board. Both attempt to
arbitrarily graft the Direct and Substantial test onto the detailed history underpinning
the consistent interpretation of the merchandise statute. The support for doing so is a
bald reference to the fact that, when passed almost 90 years ago, the legislative history is
protectionist for both the passenger and merchandise statutes.

In the context of the merchandise statute, defining what constitutes vessel equipment is
simply the converse of asking what does not qualify as merchandise. CBP's approach in
the Notice to somehow read in a requirement similar to the passenger regulation that
any equipment must be incidental or necessary to the vessel (as opposed to the mission) is
misplaced.

Company Items Are Equipment, Not Merchandise

In the case of the Company, generally |

12 Based on a plain reading of the statute, such items constitute
equipment, not merchandise,

* Notice at 61.

% Some of these items are [

3 For example, [

32 Indeed |




Ms. Sandra L. Bell PUBLIC VERSION
August 17, 2009
Page 9

Congress May Agree With the Mission of the Vessel Test

If Congress took no action to amend or otherwise overrule CBF's longstanding
interpretation prior to the Notice, despite the fact that Congress passed several
amendments to the Jones Act during the time of CBP's approach, there is a suggestion
that Congress agrees with the existing tests and that no modification is required or
desired.3

IF IMPLEMENTED, THE NOTICE WILL CAUSE SUBSTANTIAL HARM

In broad terms, since 1920, the Jones Act has “reserved the United States domestic trade
exclusively for vessels built in this country and owned by its citizens.”3 In essence, the
Jones Act protects American competitors in domestic trade between points in the United
States, and does so by excluding the use of foreign vessels.35 But it also contains
numerous examples of exceptions that have been etched into US. law for various
reasons,* and over time CBP has developed a body of rulings to guide the industry.

CBP Must Issue Clear and Consistent Rules and Interpretations

The reason for the rulings is clear: understanding the protectionist intent of the Jones
Act, and the draconian forfeiture penalties associated with it, non-coastwise vessel
owrners require transparent rules to guide conduct. Failure to have such transparency
will have a chilling effect on the willingness of non-coastwise qualified vessel owners to
operate in areas embraced within the coastwise rules.

8 See, e.g., Philadelphia Metal Trades Council v. Allen, et. al,, 2008 US. Dist. LEXIS 65135, *57-58
* (E.D. Pa August 21, 2008) (“Congress’ failure to take up a challenge during the lengthy history of
consistent interpretation of the regulation at issue provides support for the Coast Guard’s view of
Congressional satisfaction with the Coast Guard’s approach to the statute.”).

* Seatrain Shipbuilding Corp. v. Shell Oil Co., 444 U S. 572, 574-75 (1980). See 46 US.C. § 55101, et
seq.; see also, 19 C.F.R. § 4.80, ¢t. scy.

% See, e.g., Sea-Land Service, Inc. v. Dole, 596 F.Supp. 1143, 1145 (D.D.C. 1984); see also, Independent
LS. Tanker Owners Committee v. Dole, 809 F.2d 847, 849-850 (D.C. Cir. 1987).

% Sec, e.g., 46 U.S.C. §§ 55101(b), 55108(b), 55113, 55114(c) and (d), 55116, 55117, 55119, and 55121
(enumerating various exceptions). Some exceptions to the Jones Act provisions may be used
under certain proscribed circumstances. See also., § 213 of the Maritime Transportation Security
Act of 2002, Pub. L. No. 107-295 (116 Stat. 2099), dated November 25, 2002; H.Conf.Rep. 107-777,
as reprinted in 2002 U.S.C.C.AN. 1315, 1333 (authorizing use of specific non-qualified vessels in
the coastwise trade of the United States to fransport platform jackets from ports in the Gulf of
Mexico to sites on the OCS for completion of certain projects, notwithstanding Jones Act or
related maritime prohibitions on the use of foreign vessels).
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Penalties Could Be Draconian

Violating Section 55102 may result in seizure and forfeiture of the merchandise being
transported or CBP may assess a penalty equal to the value of the merchandise or the
actual cost of the transportation, whichever is greater. Specifically what constitutes
“the actual cost of the transportation” is unclear, however. The term “actual cost of the
transportation” is not defined in the statute and there is scant recent guidance in case
law or CBP Rulings as to how that term is interpreted in the context of Section 55102.
There is, however, some CBP guidance in other international trade contexts, such as
concerning issues involving valuation. In that context, CBP suggests that the “actual
cost” includes not only the cost of transportation but also “other charges” and incidental
expenses, including fuel surcharges, security charges, and handling fees s

Not finding definitive guidance in CBP Ruling Letters indicating how CBP interprets the
provisions at issue, and indeed it seems CBP exercises great flexibility in this area,® itis
unclear what course CBP will take in response to what it perceives to be a violation.
When a statute leaves room for interpretation, however, US. courts must respect
reasonable readings made by the agency# But deference is not abdication, and agency
interpretations must be reasonable in light of the principles of statutory construction.1
A permissible interpretation must make “considerable sense in terms of the statute’s
basic objectives” and plain languages2 Here the penalties range from draconian
(forfeiture) to potentially severe calculations of monetary penalties (whether interpreting
“actual cost” to include other factors like fuel surcharges, security charges, and handling
fees or “tonnage” to mean gross tonnage or net tonnage).

Uncertainty Has Chilling Effect

It is conceivable that CBP may impose the harshest form of penalty for any violation of
the Jones Act. This concern is not remote but likely in light of what appears to be a
heightened enforcement environment at CBP as indicated by the publication of the
Notice and the statement last year of an interest to give effect to the “protectionist
nature” of the Jones Act# The interest in avoiding stark penalties is increased also

746 U.S.C. § 55102(c).
* See CBP Ruling Letters 004683 and 546111, dated April 12, 2007 and March 1, 1996, respectively.

¥ See CBP Ruling Letter 115431, dated September 4, 2001 (“In the event of any emergency
evacuations which would involve the use of {certain} non-coastwise-qualified vessels in the
coastwise transportation of passengers or merchandise in contravention of the coastwise laws
cited {in the Ruling Letter}, such exigent circumstances may be taken into consideration in the
assessment of any penalty action.”).

40 Chevron U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 U.S, 837, 842-44 (1984).

“ EEOCwv. Arabian Am. Oil Co,, 499 U.S. 244, 260 (1991) (Scalia, J., concurring), superseded by statute
on other grounds, Civil Rights Act of 1991, Pub. L. No. 102-166, 105 Stat. 1074.

42 Barnhart v. Walton, 535 U S. 212, 219 (2002),

% See CBP Ruling Letter 019524, dated February 27, 2008 (expressing a desire to honor “the
protectionist nature” of the Jones Act),
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considering that such penalties could apply even where the merchandise at issue is
determined to be “valueless.” Such uncertainty will have a severe chilling effect on the
number of non-coastwise qualified vessel operators willing to operate between points
embraced by the coastwise trade.

In the face of such uncertainty, typically non-coastwise qualified vessel owners seek and
obtain CBP rulings letters regularly.s They do so to confirm whether specific activity is,
in fact, permitted. Based on such letters, a substantial body of rules has developed that
provides clear, transparent guidance to the industry. The Notice threatens to upset this
clear guidance. Plus the negative effect of the proposed modification would not be
limited to those to whom the revised ruling letters are issued.#5 Rather as recognized by
Supreme Court Justice Ruth Bader Ginsburg, in an opinion drafted as an appellate court
judge, “{sjuch letters, however, can have precedential value for other parties or other
activities: ‘In the absence of a subsequent change of practice or other modification or
revocation which affects the principle of the ruling set forth in the ruling letter, that
principle may be cited as authority in the disposition of transactions involving the same
circumstances,”’46

28 Days Is Insufficient Comment Period

Given the longstanding precedent and severe dislocation the Notice will cause, CBP
must provide sufficient time for review and comment. Interested parties here, however,
have only 28 days to review and comment on the Notice, which proposes changes
having far-reaching impacts on the industry. Such time for review and comment is too
short. By threatening to change existing practice to interpret narrowly what activities
are permissible by [

I, the Notice threatens to disrupt the U.S. maritime and offshore oil & gas
industry - a result squarely at odds with the legislative intent of the Jones Act.

# CBP issues binding ruling letters concerning “a specifically described Customs transaction”
and issues an information letter in response to general requests for information about the
application of the Customs laws. 19 CFR § 177.8(a); see also, e.g., 19 CFR § 177.2(b) (describing
specific facts required for ruling letter).

% CBP regulations provide that each ruling request letter “be applied only with respect to
transactions involving operations identical to those set forth in the ruling letter.” 19 CER.
§177.9(b)(4). The regulations also provide that only “the person to whom the letter was
addressed ... should rely on the ruling letter or assume that the principles of that ruling will be
applied in connection with any transaction other than the one described in the letter.” 19 CFR.
§ 177.9(c).

4 Shipbuilders Council of America v. United States, 868 F.2d 452, 453-454 (D.C.Cir. 1989) quoting 19
C.FR. §177.9().
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Protectionism Not Only Purpose of Jones Act

When enacted in 1920, protecting and benefitting domestic shipyards and workers was
not the only purpose specified by the Jones Act. Congress was clear also that it viewed
the Act as necessary for the national defense and to ensure that the United States shall
have a merchant marine of the best equipped vessels.”” The proposed modifications risk
harming the national defense and depriving the United States of the best equipped
vessels capable of servicing the offshore oil & gas industry - and clearly the prohibitions
of the Jones Act may be waived when appropriate pursuant to 46 U.S.C. §501. But
when the harm is readily foreseeable, as is the case here, the Company urges that CBP
consider carefully whether to proceed with modifications proposed in the Notice, even if
CBP has the authority ~ at least on paper - to waive the application of the Jones Act in
specific instances. Doing so will save time, expense, and uncertainty.

Evaluate Whether Protectionism Will Backfire

Regarding the desire for a merchant marine of the best equipped vessels, the most recent
codification of the Jones Act makes clear that this goal is something Congress wants “at
all times.”48 This objective - and the unabashedly protectionist nature of the Jones Act -
does not mandate and indeed runs counter to the changes proposed in the Notice,

Coast Guard Rejected Kneejerk Protectionist Response

The Coast Guard faced an analogous question and rejected a kneejerk protectionist
stance. In response to whether to repeal the requirement that at least half of the non-hull
and non-superstructure components of a coastwise vessel be manufactured (both built
and assembled) in the United States, the Coast Guard said:49

We believe Congress used the phrase “built in the United States”
primarily to protect the United States shipbuilding industry rather than
manufacturers ... The Coast Guard believes that forcing shipyards in the
United States or vessel owners to use less satisfactory or more costly
equipment of U.5. manufacture in order to ensure that vessels will qualify
for use in the domestic trades or the fisheries, or to do without items
because they are not available from domestic manufacturers, add an
element of cost to shipbuilders, ship owners, and the public generally
which is not required or justified by the Vessel Documentation Act.

4 Merchant Marine Act of 1920, Pub. L. No. 66-261, § 1, 41 Stat. 988 (1920).

8 46 U.S.C. § 50101 (a)(1) (objective of Jones Act is that the United States have a merchant marine
“sufficient to carry the waterborne domestic commerce and a substantial part of the waterborne
export and import foreign commerce of the United States and fo provide shipping service
essential for maintaining the flow of the waterborne domestic commerce and foreign commerce
at all times.”) (emphasis added).

* Philadelphia Metal Trades Council v, Allen, et. al., 2008 U.S. Dist. LEXIS 65135, *51 (E.D. Pa August
21, 2008) quoting United States Documentation of Vessels, 48 Fed. Reg. 20,249, 20,250-51 (May 5,
1983).
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In short, the Coast Guard expressed concern that taking the proposed action would harm
rather than help those that the Jones Act is meant to protect. The same situation applies
here.

The Modifications Proposed Here Would Harm U.S, Interests

Here, because of the ruling, the Company and other foreign flag carriers may be forced
to suspend operations and potentially breach contracts, which would ultimately harm
American workers who would lose their jobs in the maritime industry. Alternatively, as
the Offshore Industry Letter notes, to prevent transportation between two coastwise
points, work may be diverted to Mexico and Canada. This is particularly likely given
the duty free access to the U.S. market because of NAFTA. This would have the
unintended effect of diverting work away from US. interests to foreign ports and
persons,

[ 1

Given the uncertainty that will follow implementation of the modifications proposed in
the Notice, the Company will |

]50

In addition to causing severe economic dislocation for U.S, workers, the oil and gas
industry, and others, the Notice also risks disrupting maintenance and servicing of key
infrastructure components for the United States. CBP would avoid any such harm by
deciding ultimately not to implement the Notice.

CBP Modifications Have Harmed U.S. Interests In the Past

The Notice is not the first time that there is concern that the Jones Act may actually harm
those that it is meant to protect. Recall that CBP modified a tuling that resulted
ultimately in a congressional amendment (in the form of the Thirteenth Proviso).

5 In addition, as the Offshore Industry Letter argues, implementation of the modifications
proposed in the Notice would have a chilling effect on exploration and development of OCS
resources, which ultimately negatively impacts U.S. jobs.
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The Thirteenth Provisos! permits non-coastwise qualified launch barges to transport
platform jackets between two coastwise points, under certain circumstances. In short,
the vessel must have been “built before December 31, 2000” and have “a launch capacity
of at least 12,000 long tons”52 In addition, the Secretary of Transportation must
determine “that a suitable coastwise qualified vessel is not available for use in the
transportation and, if needed, launch or installation of a platform jacket,”

The Thirteenth Proviso first appeared in 1988 and was substantially similar to the text of
the current law. It was inserted in response to a 1984 CBP Ruling Letter prohibiting
foreign launch barges from transporting platform jackets from U.S. fabrication yards to
offshore launch sites. At the time, U.S. launch barges were not capable of transporting
platform jackets in excess of 6,300 long tons.5 Because the Jones Act prohibited foreign
vessels capable of transporting larger platform jackets from doing so when the transport
originated from a U.S. port, because the transport from a U.S, port to a coastwise point
violated the “transportation of merchandise” provision of the Jones Act, Congress was
concerned that oil leaseholders would begin to order larger platform jackets from
foreign manufacturers. Ordering platform jackets from foreign manufacturers does not
violate the Jones Act because the foreign vessels could transport from a foreign portto a
US. coastwise point without violating the Jones Act, ie., the vessel is not engaging in
trade between two coastwise points.

The impact, of course, was the unintended result that the Jones Act - which was meant
to protect U.S. jobs in the maritime industry - risked costing U.S. jobs in the maritime
industry.5” In other words, U.S. manufacturers of platform jackets were at risk of losing
contracts to foreign suppliers. Accordingly, Congress crafted this exception to permit
the transport of platform jackets when there is a determination that no “suitabie

146 U.S.C. §55108(b) and (c) (permitting non-coastwise qualified vessels to transport platform
jackets, which includes topsides, jackets, and other components). It is named the “Thirteenth
Proviso” because, when added originally to the Jones Act prior to recodification in 2006, it was
the thirteenth proviso listed at 46 U.S.C. Appx § 883.

5246 U .S.C. § 55108(b)(1).
53 46 U.S.C. § 55108(b)(2).

> The major difference between the original Proviso and the current Proviso is that, when
enacted, the law applied only to vessels built before June 1988 - today it applies to vessels built
before 2001. See Transportation of Sewage Sludge, Pub. L. No. 100-329, dated June 7, 1988 (102
Stat. 588); S. Rep. No. 100-327, at 3-4, as reprinted in 1988 U.S.C.C.A.N. 644, 646-47 (collectively,
1988 Thirteenth Proviso).

33 See CBP Ruling Letter 107060, dated November 21, 1984; see also, 1988 Thirteenth Proviso.
56 1988 Thirteenth Proviso. '

%7 Id. (“{u}nless the Customs Service ruling is legislatively reversed, American leaseholders on the
OCS will be forced to order their deepwater platform jackets from the foreign port of fabrication
{and} . .. {tthis would result in a major loss of the market for offshore platform jackets to foreign
fabricators, along with thousands of American jobs.”),
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coastwise qualified vessel” is available to do so. Since its implementation, CBP has
consistently applied the statute in accordance with its terms.8

Assess All Costs and Benefits of a Modification

Here CBP does not need to force another legislative amendment. The existing rules - as
aptly referenced and explained in the Offshore Industry Letter - are clear, transparent,
and tenable. And they are in spirit with Section 55102 when, as discussed above, these
rules are read in terms of the text, history and purpose of the Jones Act. Accordingly,
the Company respectfully requests that the proposed modification not issue.

At a minimum, however, even if CBP decides to proceed, it should permit additional
time to gather reasoned comments on this important issue. As the Offshore Industry
Letter notes, Executive Order 12866 of September 30, 1993 states an important
philosophy of regulatory planning and review that CBP should honor. It provides, in
Section 1, that in deciding whether to regulate CBP should “assess all costs and benefits
of available regulatory alternatives, including the alternative of not regulating.” The
existing rules administered by CBP have been in place for over three decades (in the case
of the 1976 Ruling) and almost three-quarters of a century (in the case of the 1939
Ruling). A delay for a reasonable period of time to assess thoroughly the costs and
benefits of the proposed action is warranted, particularly given the time period for
comments is inordinately short - only 28 days.

NOTICE HAS NO EFFECT ON PRIOR RULING LETTERS ISSUED TO THE COMPANY

The Company does not believe that it has received an interpretative ruling or decision
subject to the Notice and does not believe that it engages in “substantially similar
transactions” to those addressed in the Notice,5 which the Company [

1" In light of the admonition to “advise CBP of substantially

% See CBP Ruling Letter 114158, dated February 13, 1998 (permitting transport of a tower section
weighing 10,030 long tons and a lower jacket weighing 7,770 long tons because no coastwise-
qualified vessel could transport the materials safely); CBP Ruling Letter 114268, dated March 186,
1998 (permitting transport of a 8,355 long ton platform jacket because no coastwise-qualified
vessel could transport the jacket safely).

% Responses must be submitted “on or before” August 16 (a Sunday). Interested parties, like the
Company, must submit on the preceding Friday (August 14) to be certain that subimissions are
timely. The result is a two day loss to evaluate and prepare reasoned, cogent comments,

60 Notice at 56.
61 ]
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identical transactions or of a specific ruling not identified”- and to avoid any claim of
failure to do so - the Company notes that, for purposes of these comments, it
understands that existing CBP precedent regarding the issues identified in this section of
the Company’s comments are not affected by the Notice, but please advise if our
understanding is not correct.52

The Company is concerned primarily regarding what effect, if any, the Notice has on

] The | ], for
instance, is |

]

CBP has consistently held that [ ] is not within the coastwise trade and may
be performed by a foreign, non-coastwise qualified vessel.®® But the Notice raises a
potential myriad of issues concerning items that could be deemed essential to both the
vessel and the mission, such as whether the Notice has any effect on CBP Ruling Letter
[

]. Again,
unless advised otherwise, the Company believes that the Notice does not.64

Similarly, should the proposed modification be implemented and subsequently the
Company [

I, the Company confirms its
understanding that the proposed modifications of the Notice have no effect on the prior
guidance granted to [

62 The Company expressly reserves any and all rights and remedies. _
63 See CBP Ruling Letter | ].
% The Company believes that the Notice also has no effect on the use of |

]. Notice at 107.
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|

As the Notice has no bearing on determinations regarding |

| Similarly, the Company understands that [ ] are not
considered a coastwise point when [ . As CBP advised in its last
ruling letter to [ |, “this agency has long-held that the lack of any permanent or
temporary attachment to the seabed operates to exclude [ ]
vessels operating [ ] from becoming coastwise points pursuant to the [
1765 The Company understands that the Notice
has no bearing on this issue, as well, even when the [

]

% ¥

For the reasons stated herein, the Company respectfully requests that CBP reject the
modifications proposed in the Notice.

Respectfully submitted,

(sorts, WX

Alexander W, Koff

1866574

65{

66[
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August 12, 2009

Ms. Sandra L. Bell

U.S. Customs and Border Protection

Office of International Trade

Regulations and Rulings

Attention: Trade and Commercial Regulation Branch
799 9™ Street, N.W., Mint Annex

Washington D.C. 20229

Re: Proposed Modification and Revocation of Ruling Letters Relating to the
Customs Position on the Application of the Jones Act to the Transportation
of Certain Merchandise and Equipment Between Coastwise Points

Dear Ms Bell:

1 am writing with respect to the July 17, 2009 proposal by U.S. Customs and Border
Protection (CBP) entitled Proposed Modification and Revocation of Ruling Letters Relating
to the Customs Position on the Application of the Jones Act to the T ransportation of Certain
Merchandise and Equipment Between Coastwise Points. This proposal would change long-
standing interpretations of the Jones Act which the offshore industry has relied on for over
30 years. As a major offshore contractor operating in the Gulf of Mexico since 1978,
Heerema Marine Contractors (HMC) takes the Jones Act very seriously and we have a
proven track record of adhering to these requirements. We are very concerned with the fact
that a response period of only 30 days has been allowed on an issue that can have
significantly damaging effects on not only HMC’s business, but the oil and gas industry as a
whole.

After all the attempts by a number of major industry players to request an extension
of time, it is astonishing that CBP has to date rejected all such overtures. The 30 day period
for comments is simply not enough time to thoroughly evaluate the impact of the proposed
changes to HMC’s business, let alone the fact that CBP has not performed any economic
impact studies to share with the industry. Of particular concern is the apparent influence of
the Offshore Marine Service Association ("OMSA™) on these proposed ruling changes. It is
our understanding with the submittal of one letter from OMSA seeking a revocation of the
Christmas Tree ruling issued by CBP on February 20, 2009, that CBP not only decided to
revoke the Christmas Tree ruling, but also to revoke at least 20 additional rulings issued over
the last 30 years. To take such drastic measures as a result of a single letter from a trade
association representing only one facet of the offshore industry, is simply irresponsible in
view of the billions of dollars invested by industry based on longstanding CBP precedent.
Moreover, any such action should be subject to the full due process under the Administrative
Procedures Act as a full rulemaking,

HMC’s track record of installing over 80% of the existing major deep water
facilities, and a significant portion of the heaviest pipelines in the Gulf of Mexico, has been
made possible by our long standing commitment of making our unique vessels available in
this region of the world. The threat of having our business unnecessarily interrupted, or in
the worse case, creating a regime in which HMC can no longer compete in offering our

A HEEREMA GROUP COMPANY

810579.06500/35953320v.2
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services in the future, is a significant concern to us and our customers in view of the
substantial work performed by HMC in the U.S. offshore market.

HMC is a member of the International Marine Contractors Association (IMCA), the
largest international trade association representing offshore, marine and underwater
engincering companies supporting energy related projects worldwide. HMC has worked
with IMCA in the preparation of detailed comments with regards to the CBP proposal,
HMC hereby confirms that it fully supports and adopts the IMCA comments which clearly
and precisely lays out the valid rationale for objecting to the adoption of most of the CBP
proposals. In addition, HMC provides the following supplemental cominents, tailored
specifically to its operations, addressing the adverse affect the CBP proposal could have on
HMC, if adopted and put into effect in a final CBP decision,

Background on HMC Vessels and Equipment

HMC operates three deepwater construction vessels (DCVs) with both heavy lift
capacity for installing topsides, and depth reach lowering capacity. These DCVs are
multipurpose and are capable of installing foundations, moorings, SPARs, TLPs, and
integrated topsides. In addition, one of them, the DCV Balder has pipelaying and other
related equipment installed on it to lay and repair pipelines, flowlines, and similar items. In
addition, these vessels periodically operate with multi-purpose foreign-flag construction
support (MPCS) vessels under contract with HMC to perform a variety of offshore support
services, including commonly the use of ROVs to assist in pipelaying, flowline, and similar
installation work. The following are examples of some of HMC’s operations that could be
adversely affected if CBP decided that these items were not considered “equipment of the
vessel.”

* The DCV Balder routinely operates with pipelay lay materials necessary for these
operations including a J-lay tower (vertical lay system for laying pipe), pipe crates
with double jointed pipe, automated ultrasonic testing systems, coating stations,
scanners, and welding equipment,

* All of the DCVs routinely operated with large cranes, hammers, critical to perform
work as a DCV.

¢ The MPCS vessels routinely work with winches, ROVs, survey equipment and a
large A-Frame winch used for offshore work.

Concerns and Recommendations

HMC is very concerned that should CBP adopt its proposal that it could result in the
above cited items being considered merchandise rather that equipment of the vessel. Due to
the massive nature of DCVs and the equipment discussed above, it is simply impractical and
unsafe, both to personnel and equipment, to engage in transfers at sea of this equipment. In
addition, HMC is very concerned that CBP may not recognize that these vessels are
multipurpose and conduct different missions depending on the assignments by its customers,

810579.06500/35953320v.2 A HEEREMA GROUP cOMPANY
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These vessels are not designed to perform only a single mission. Accordingly, it is critical
that CBP, in its final determination, ensure that HMC’s muitipurpose vessels be deemed to
be able to continue to perform the multitude of offshore activities conducted today and that
the items discussed above continue to be deemed “equipment of the vessel.”

In closing we wish to point out that there will be a multitude of unintended
consequences for the offshore construction industry coming out of these proposed
modifications and new interpretations of the Jones Act. While the Jones Act is in place to
regulate the transportation of goods between coastwise points, it should in no way start
regulating offshore installation work on the OCS, Our belief is these modifications and
revocation of rulings is indeed an attempt to initiate regulation of installation activities,

We appreciate the opportunity to provide these comments and respectfully request
your concurrence to reconsider these proposed changes, or as a minimum grant an additional
60 day comment period for proper assessment of the proposal and a more complete response.

Sincerely,

Bt post—

Bruce Gresham

Vice President

North America

Heerema Marine Contractors U.S. Inc

A HEEREMA GROUP COMPANY

810579.06500/35953320v.2
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August 14, 2009 by Hand Delivery

US CUSTOMS AND BORDER PROTECTION

OFFICE OF INTERNATIONAL TRADE

REGULATIONS AND RULINGS

ATT: TRADE AND COMMERCIAL REGULATIONS BRANCH
799 9™ STREET

N.W. MINT ANNEX

WASHINGTON, D.C. 20229

To whom it may concern,

I am writing to you today, to submit my comments on the “PROPOSED MODIFICATION AND
REVOCATION OF RULING LETTERS RELATING TO THE CUSTOMS POSITION ON THE
APPLICATION OF THE JONES ACT TO THE TRANSPORTATION OF CERTAIN MERCHANDISE AND
EQUIPMENT BETWEEN COASTWISE POINTS” ruling. My comments will address why the
intended action to modify and/or revoke previous rulings is not correct.

Let me state that not extending the comment period so | can get full advantage of the FOIA
disclosures | requested of CBP is a detriment to my due process rights. Nonetheless, here are
my comments.

As way of introduction and prerequisite qualification on this subject, | have been involved with
commercial diving and commercial coastwise/non coastwise vessel operations on every US
shore line from the Great Lakes to Alaska, since 1977. | am still actively involved in the maritime
industry as both a small business owner and as an employee and perhaps that gives me an
insight to the “correctness” of this ruling.

The proposed ruling action is incorrect based on the following arguments;

1. CBP has arbitrarily embellished upon the “merchandise” definition beyond that
which is contained in the Merchant Marine Act of 1920 (Jones Act) and as later
re-codification to CFR 46 Subpart 55102(a)

2. CBP has introduced additional ambiguous language and modified or revoked
previous rulings that provided clarity and this effectively renders the concept of
“Informed Compliance” impossible for industry to follow, as required under the
US Customs Modernization Act (Mod Act}, enacted under the NAFTA Treaty.

3. CBP has not complied with Agency Procedures Act or the Regulatory Flexibility
Act




Eric Galerne
8524 Hwy 6 North
Unit 138
Houston, Texas 77085

4. CBP has not coordinated its actions with other interested agencies when
administering and enforcing the “Jones Act”

5. CBP has not conducted internal or external independent study or investigation
on the issue but instead relied on facts, opinions and information from biased,
private parties.

The precipitous nature in which the CBP is trying to impose this change on industry is viewed as
“arbitrary and capricious”.

These circumstances are arbitrary since the CBP has the authority to set the comment for any
length of time great then 30 days and yet given this complicated issue deserving a great
amount of time, decides to set it at the minimum required under law. To quote US Customs and
Border Protection’s own Sandra Bell “many complicated factors can be involved in customs
issues” and yet CBP wishes to set the shortest comment permissible for the issue.

It is capricious in that the CBP is rushing to overturn 30 years of precedent in 120 days with impulsive
disregard to industry/congressional pleadings, despite ignoring the procedures CBP is obligated to
follow. In addition, 1 have submitted 10 FOIAs requests that were filed with your FOIA at the
same time | asked for the extension and due to the “rush to ruling” attitude, | have not had the
opportunity to review CBP’s responses which have yet to arrive.

Argument 1 Against the Intended Action

The proposed ruling is incorrect because it errs in the definition of merchandise. | urge

the CBP to READ THE MERCHANT MARINE ACT OF 1920 RE-CODIFIED IN RELEVANT
PART VERSION AS 46 U.5.C. SUBPART 55102 and its revision history which is attached
as Exhibit 4 for your convenience. You will see the intent applied “strictly” to US
Government goods and valueless material, not private property! THAT HAS NEVER
CHANGED! Therefore CBP’s entire case is without merit. CBP is not autherized to extend
law, merely to administer and enforce what's there. By extending the definition to

include private material as well, they have exceeded their authority!
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The lones act was explicitly written to protect the transport of public and valueless
material to bolster the domestic shipping industry with the government’s share of its
transportation requirements. Nowhere does it mention the protections extend to
private party merchandise. At issue is the embellishing of the “merchandise”
definition beyond that which is contained in the Merchant Marine Act of 1920 (Jones
Act} and as later re-codification to CFR 46 Subpart 55102(a} in 2006. CBP references this
definition to support its claim however must supplement it with a “borrowed” definition
from U.S.C. 19, because the original text does not support their position.

[n the drafting of the Merchant Marine Act of 1920, it provided a strict and narrow
definition of merchandise in section 55102 as follows:

55102. Transportation of Merchandise
{a} DEFINITION In this section, the term “Merchandise” includes

{1) merchandise owned by the United State Government, a State or
o subdivision of a State, and

(2) valueless material

It is clear that in the Merchant Marine Act of 1920 (Jones Act), the Merchandise
definition supplied above should apply to this section. It is also very clear what it
includes, items owned by government or valueless material. No other type of
merchandise is mentioned, here or anywhere else in the act! It was clear that the US
Government intended to use its buying power of dollars it spent on its transportation
needs, to bolster the US Shipping Industry. Nowhere does it commit private goods to
the same requirement.

One might argue that if the meaning of “include” was to be a broad definition of all
merchandise, then the code should have include a phrase such as “including but not
limited to” which would leave the interpretation to include additional items besides the
two mentioned and open the door for a legitimate broadening by CBP with its
“merchandise” definition borrowed from 19 U.S.C 1401(c). Then again when it was
drafted in 1920, that typical all inclusive capture phrase was not prevalent. From time
to time statutes are re-codified. “Re-codification refers to a process where existing
codified statutes are reformatted and rewritten into a new codified structure. This is
often necessary as, over time, the legislative process of amending statutes and the legal
process of construing statutes by nature over time results in a code that contains archaic
terms, superseded text, and redundant or conflicting statutes.”
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When Section 883 was re-codified in 2006 as 46 U.5.C 55102, there was no excuse not
to broaden the meaning, if in fact, that was what was intended all along. However it was
left untouched and identical despite the re-codification . One can reasonable infer that
the intention of the statute was to apply to the two types of merchandise listed and no
other.

So what could have encouraged the drafters of the Merchant Marine Act of 1920 (Jones
Act) and as later re-codification to CFR 46 Subpart 55102(a) to craft the definition so
narrow, mentioning only those items? What was their intent? The Merchant Marine Act
of 1920 was enacted, following WW1, to ensure the US had a fleet of domestic CARGO
and PASSENGER vessels the Government could call to service in case of wartime to
move troops and armaments overseas,

This section was to ensure the Government had a stock of US civilian CARGO and
PASSENGER vessels available to move war time armament and troops, NOT to protect a
small specialized fleet of US MULTIPURPOSE SUBSEA CONSTRUCTION vessels that do
not exist!

With the formation of the Military Sealift Command (MSC), it would seem that the Jones
Act provision has been made redundant and no longer serves the stated purpose. In the
past two (2) major wartime overseas mobilizations, NO ocilfield cargo vessels were called
upon to supplement the US armed forces which would indicate the original purpose of
the law to provide a civilian base of cargo and personnel vessels has been antiquated.
Certainly no Subsea Construction Vessels were called upon!

In the argument put forth by CBP, it brushes by the definition of merchandise at every
chance it gets because it knows it's a weak point in their case. They “arbitrarily “ extend
the definition in the following manner with no detailed legal basis supplied “ et seq.: see
also 19 U.5.C. 1401(c) (stating that the word “merchandise” means..”

“Et seq” from Latin means “and the following one or ones" and is an unsupported
broadening of the merchandise definition without any legal basis or foundation to do
50.

The expanded definition from 19 U.SC. 1401(c) reads in part:

“the word Merchandise means goods, wares and chattels of every description and
includes merchandise the importation of which is prohibited...”

This definition was drafted to denote those items subjected to duties and not to that
which is afforded cabotage protection.
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Clearly the definitions are not even close to being similar. The former is very narrow
only including by specific mention Public Property and valueless material and the latter
includes everything in existence including illegal merchandise. if the later was intended,
then | think the former definition would have been drafted substantially different or at
the very least, clarified when the law was re-codified in 2006 since there were many
ruling letters issued on this specific subject. Certainly by 2006, most of the issues we are
discussing here, including over 20 rulings issued by CBP all in some form relying on this
convoluted and borrowed definition, could have been clearly expanded, but it was not!
Why not? Could it be that it was NOT the original intent of the drafters to have a
broader meaning then that which was written? | believe that to be the case and a
subject for judicial review and determination.

| contend that CBP may have borrowed improperly from USC 19, Customs and Tariff
act, to broaden an otherwise explicit and narrow definition of “merchandise” included
in the original Merchant Marine Act of 1920 (Jones Act), one that includes public goods
and worthless material and nothing else and as such has the entire interpretation wrong
from day one, including the proposed ruling subject to this comment period.

If CBP is adamant on “strictly interpret” TD 78-387, it should first strictly interpret the
base act that spawned TD 78-387, namely the definition of “merchandise” provided in
the Merchant Marine Act of 1920, which indicates application only to public items and
worthless material.

Additionally, CBP is so comfortable in throwing out 30 years of precedent with respect
to definitions of merchandise, why stop there? Why not throw out 89 years and “strictly
interpret” the “merchandise” definition to include public items owned by the
government and valueless material as it was written? Limiting CBP review period to just
the last 30 years seems arbitrary and capricious. If CBP is adamant on correcting its
mistakes in this ruling, why not start from the beginning]!

Argument 2 Against the Intended Action
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The proposed ruling is incorrect because it is unclear _and incomplete. Under the
Customs Modernization Act (Title VI of the North American Free Trade Agreement
Implementation Act, Public Law 103-182), on December 8, 1993, two new concepts
emerged from the law including informed compliance and shared responsibility.

Through “Informed Compliance” the law imposes a greater ohligation on the CBP to
provide the public with improved information concerning the trade community’s
responsibilities and rights under the customs and related laws. . Cited from CBP’s own
proposed ruling language, “In order to maximize voluntary compliance with the custom
laws and regulations, the trade community needs to be clearly and completely informed
of its legal obligation. “ it is clear that the new ruling language is unclear and as a result
CBP has failed to make the rules clear to be followed. The ruling creates more questions
than it answers and is ripe with ambiguity and contradictions. Both sides will be
submitting questions regarding the need for further clarification just based on the
written proposed language. So the clarity issue affects both opposing viewpoints!

There remains issues of clarity on the fundamental aspects of the new rules including

¢ Definition of “merchandise” provided by CBP is not consistent with the
Merchant Marine Act of 1920 language

e Definition of “Vessel Equipment” and the distinction between operation
of the vessel and mission of the vessel when no difference is apparent.
Claiming to strictly interpret 78-387 which supports “the mission of the
vessel” standard and in the same breathe argue against it to define
permissible vessel equipment
Definition of “de minimus” is not identified

¢ Detailed explanation of each previous ruling that was changed, how it
was changed and the new interpretations provided rather than wholesale
enumerations of changed ruling following on ruling discussion.

e If “incidental” to operations is construed as a single physical operation
from a single vessel or can be conducted under numerous mobilizations
of the same vessel '

e CBP provides no “test” to help clarify the discrepancies and therefore the
ruling is incomplete

CBP provides an informed compliance publication entitled “ What every Member of the
Trade Community Should Know About: Coastwise Trade: Merchandise, January 2009
which answers none of the above ambiguity. CBP has refused to take time to clarify this
during the public comment period. It's unclear as well if we will have these clarified
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prior to final ruling, if at all. With these items in the air, | do not see how the CBP can
live up to its “informed compliance “ standard required under law.

Arsument 3 Against the intended Action
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The proposed ruling is incorrect because the procedures used during it formation were
not consistent with the Administrative Procedure Act nor the Regulatory Flexibility Act.
The Administrative Procedure Act (APA) (P.L. 79-404) is the United States federal law
that governs the way in which administrative agencies of the federal government of the
United States may propose and establish regulations, The APA also sets up a process
for the United States federal courts to directly review agency decisions. It is one of the
most important pieces of United States administrative law. The Act became law in
1946. The APA the basic purposes of the APA are: (1) to require agencies to keep the
public informed of their organization, procedures and rules; (2) to provide for public
participation in the rulemaking process; (3) to establish uniform standards for the
conduct of formal rulemaking and adjudication; (4) to define the scope of judicial
review.

The APA applies to both the federal executive departments and the independent
agencies. U.S. Senator Pat McCarran called the APA "a bill of rights for the hundreds of
thousands of Americans whose affairs are controlled or regulated" by federal
government agencies. The text of the APA can be found under Title 5 of the United
States Code, beginning at Section 500.

The APA requires that in order to set aside agency action, the court must conclude that
the regulation is "arbitrary and capricious, an abuse of discretion, or otherwise not in
accordance with the law."

The service sector of the US Offshore industry has “significant” small business content
throughout the couniry, a fact CBP would know if it had done the research and study
required of it. The proposed ruling will have a “significant impact” on small business in
the oil field sector. | have submitted a FOIA to disclose all the steps CBP has followed in
order to access the extent to which CBP has complied under the Regulatory Flexihility
Act. | am still awaiting a response and to properly examine of the released documents.




Eric Galerne
8524 Hwy & North
Unit 118
Houston, Texas 77095

The Reguiatory Flexibility Act is perhaps the most comprehensive effort by the U.S.
federal government to balance the social goals of federal regulations with the needs
and capabilities of small businesses and other small entities in American society.

In practice, the RFA has been an interesting and much-imitated attempt to "scale” the
actions of the federal government to the size of the groups and organizations affected.

Passed in 1980, the RFA has been gradually strengthened in the intervening years, and
has historically enjoyed strong bipartisan support.

“It is the purpose of the Regulatory Flexibility Act to establish as a principle of
regulatory issuance that agencies shall endeavor, consistent with the objectives...of
applicable statutes, to fit regulatory and informational requirements to the scale of
businesses...To achieve this principle, agencies are required to solicit and consider
flexible regulatory proposals and to explain the rationale for their actions to assure that
such proposals are given serious consideration." CBP has indicated they are inflexible
to granting an extended hearing period or any clarification during the comment
period. This position is contrary to the above principle.

The key requirement of the law is that federal agencies must analyze the impact of
their regulatory actions on small entities {small businesses, small non-profit
organizations and small jurisdictions of government} and, where the regulatory impact
is likely to be "significant", affecting a "substantial number" of these small entities, seek
less burdensome alternatives for them. Both current and proposed federal regulations
are subject to the RFA. The industry has substantial small business content employed
as defined in the U. S. Small Business Administration, Table of Small Business Size
Standards. As a resuit, CBP must be cognoscente of the requirements set forth in the
Regulatory Flexibility Act (RFA) and its subsequent amendments and mandates.

In accordance with the RFA, the CBP is required “reach out” to small business by
publishing a notice in trades and industry publications affected by the rule change prior
to comment period expiration. | am not aware this has been done in any publications.
Some of the relevant publications it should have been published in are;

¢ industry Publications include
e Maritime Reporter
Underwater Magazine
Workboat Magazine

Go Gulf Magazine

ODS Petrodata Newsletter

¢ & » @




Eric Galerne
8524 Hwy 6 North
Uritiid
Houston, Texas 77083

Offshore Magazine
APl insight Magazine
Qil and Gas Journal
Subsea Magazine

My FOIA requests the documents and correspondence that would document whether
or not the CBP has followed these guidelines.

The process for seeking these less burdensome alternatives is three-fold: agencies must
reach out to the affected small entities and solicit their views, the views of the SBA
Office of Advocacy must be considered, and agencies must publish both an initial
regulatory flexibility analysis (RFA), and/or a final regulatory flexibility analysis (RFA) in
the Federal Register, or provide a certification that the regulation will have no such
“significant impact." CBP_failed to publish any of these requirements nor the
certification that it was not required.

The order required federal agencies to analyze their major regulatory undertakings and
to take action to ensure that these regulations achieved the desired results with
minimal burden on the U.S. economy. The rule, if passed as written, it will have a
signtficant impact on the economy through its disturbing effects on domestically
produce oil and gas from the GOM offshore fields.

In August 2002, President George W. Bush issued Executive Order 13272, further
implementing the RFA. The Executive Order requires federal agencies to establish
written procedures and policies explaining how they measure the impact of their
regulatory proposals on small entities and to vet those policies with the Office of
Advocacy; to notify the Office of Advocacy before publishing draft rules expected to
have a significant small business impact; and to consider the Office of Advocacy’s
written comments on proposed rules and publish a response with the final rule. (see
my FOIA as to the correspondence with SBA regarding this rule). E.O. 13272 also
requires the Office of Advocacy to provide notification as well as training to all agencies
on how to comply with the RFA. These additional requirements permit the Office of
Advocacy to work closely with federa! agencies in considering the impacts of proposed
regulations on small entities.

Like the Administrative Procedure Act that it amends, the RFA primarily defines the
required procedural steps in a process. While agency non-compliance with these
required steps can {and has] led to suspensions of various regulations by the courts, it
is the failure to faithfully observe the process, not the subject matter of the
regulations, that has led to these outcome.
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Executive Orders

And let’s not forget the Executive orders issued including Executive Order 12866 requiring
CBP to assess: {1) the benefits anticipated, (2) the costs to businesses and any adverse
impacts on the efficient functioning of the economy and private markets, including
employment and competitiveness, and {3) the quantification of these costs as well as
feasible alternatives, that at a given point in time, protectionist policy, along with
inefficient industries leads to higher prices and lower quality goods for the consumer
than if the good or service produced by the industry was produced on the international
market.

It is my contention that the FOIA request will prove that the CBP has not “faithfully

observed the process” and therefore the rule should be overturned on the due process
violation.

Argument & Against the Intended Action

The proposed ruling is incorrect because the methods employed to formulate the ruling do
not follow CBP own stated guidelines. As stated in the CBP published Coastwise Trade:
Merchandise, an Informed Compliance Publication January 2009, “The CBP enforcement
and administration of the Jones Act requires coordination with other interested agencies,
such as Maritime Administration of the US Department of Transportation, the US Coast
Guard, the US Department of defense and the US department of Energy.”

| have submitted 10 Freedom of Information Act (FOIA) requests to the CBP in order to
determine the level at which the CBP followed its own instructions in coordinating with
these and other agencies when formulating and promulgating the final ruling in question.

Coordinating with the following agencies for the following data would have been the
minimum expected and written documents should exist within CBP that demonstrate this
compliance,

US DEPARTMENT OF TRANSPORTATION, MARITIME ADMINISTRATION (MARAD), |
concerning the monitoring, assessing and reporting of the availability and operating |
status of all coastwise-gualified wvessels, including those capable of undertaking |
deepwater subsea oilfield construction activities.
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US DEPARTMENT OF ENERGY, concerning the impact to the energy supply if all non
coastwise-gualified subsea oilfield construction vessels were suddenly and effectively
disallowed to operate in US waters.

US DEPARTMENT OF DEFENSE, concerning the impact to its energy supply for its
operations, if all non coastwise-qualified subsea oilfield construction vessels were
suddenly and effectively disallowed to operate in US waters.

SMALL BUSINESS ADMINISTRATION (SBA), concerning the impact on the small business
community and ascertaining the number of small business entities affected, if all non
coastwise-qualified subsea oilfield construction vessels were suddenly and effectively
disallowed to operate in US waters. In addition did the U.S. Customs and Border
Protection agency analyze and determine the applicability of the Regulatory Flexibility
Act requirements to this proposed ruling.

U.S. COAST GUARD, with respect to assessing the near and long term availability of
U.S.C.G. licensed vessel officers and seamen capable of manning existing and new
coastwise vessels to undertake subsea oilfield construction activities. Was the U.S.
COAST GUARD asked for the impact such a ruling would have on the U.S. Coast Guard’s
ability to engage, retain and meet its own manpower resources, should the rule become
finalized.

U.S. NAVY, with respect to the impact such a ruling would have on the US Navy’s ability
to engage and retain its manpower resources needed in time of war, should the rule
become finalized.

U.S. DEPARTMENT OF STATE with respect to the impact such a ruling would have on
international treaties, specifically those of the International Maritime Organization
{IMO) and World Trade Organization (WTQ), that the United States is party to and
signatory of, should the rule become finalized.

DEPARTMENT OF THE INTERIOR, MINERAL MANAGEMENT SERVICE, with respect to
the impact such a ruling would have on the Mineral Management Service's effective
management of energy and mineral resources on the nation’s Quter Continental Shelf,
including the environmentally safe exploration, development, and production of oil and
natural gas, as weli as the effect on the amount of revenues collected for minerals
developed on federal lands, should the rule become finalized. Was the DEPARTMENT
OF THE INTERIOR, MINERAL MANAGEMENT SERVICE, asked about the impact to the
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restoration of operations should Hurricane damage once again destroy the Gulf of
Mexico infrastructure if all non coastwise-qualified vessels were suddenly and
effectively disallowed to participate in the repair.

UNITED STATES DEPARTMENT OF LABOR, with respect to the availability of personnel

to man positions aboard new ships as well personnel available to US shipyards for the
construction of ships.

While | await the results which t was hoping would be given during the comment period, |
am now forced to speculate that the coordinating was not completed. Based on the lack of
enlightened thought put into the consequences of the ruling, 1 speculate that most if not all
of the required coordination has not been performed and therefore the ruling needs to be
de railed on this hasis of procedural due process violation if this is the case.

Argument S Against the Intended Action

The proposed ruling is incorrect because the CBP has not implemented its own_due
diligence study of the ruling. If CBP had done its due diligence, it would have uncovered a
US Congress Office of Technology Assessment report performed in 1989 that expressed
strong reservations about further expanding cabotage restrictions on the US OCS since the
potential benefits are far outweighed by the negative effects it would have on the
specialized vessel segment.

The CBP has an obligation to study and show evidence that the proposed ruling change will
accomplish the purpose of the Merchant Marine Act of 1920 (Jones Act) as it was originally
written.

The ruling was put in place to protect CARGO and PASSENGER vessels. The effect of this
rule will be on specialized vessels including Offshore Pipe Laying Vessels, Offshore Derrick
Barge Vessels, Multi Purpose Subsea Constructions Vessels and Diving Support Vessels.
Not only does the rule NOT Protect CARGO and PASSENGER Vessels, it attempts to protect
a US Fleet of SPECIALIZED Vessels THAT DO NOT EXIST!

CBP cannot demonstrate that the non coastwise high tech subsea construction vessels it will
prohibit, are the same vessels type, CARGO and PASSENGER, that the MMA sought to




Eric Galerne
8524 Hwy 6 North
Unit 118
Housion, Texas 77085

protect, because they are not. Therefore the ruling should not be tolerated because it has
no reasonable chance of addressing the original intent of the Act.

In addition, under Executive Order 12866 requiring CBP to assess: (1)} the benefits
anticipated, (2) the costs to businesses and any adverse impacts on the efficient functioning
of the economy and private markets, including employment and competitiveness, and {3}
the quantification of these costs as well as feasible alternatives

As stated in my FOIA request on this point and an answer for which | still await;

“In regards to the formulation and promulgation of the “PROPOSED MODIFICATION
AND REVOCATION OF RULING LETTERS RELATING TO THE CUSTOMS POSITION ON THE
APPLICATION OF THE JONES ACT TO THE TRANSPORTATION OF CERTAIN
MERCHANDISE AND EQUIPMENT BETWEEN COASTWISE POINTS” ruling, | request a
copy of any and all correspondence, legal opinions and documents produced as a result
of internal or external analysis or study with respect to the above ruling.”

in addition, CBP must be “given” incorrect data with respect to the supply and demand
characteristics of this market segment to be so complacent. Here are the facts. There are 87
vessels that are actively marketed in the US GOM for the subsea construction market, 26
are US flag and the remaining 61 are non coastwise Qualified(Quest Offshore resources Inc.
study dated August 2009).

These vessels are divided among 4 major groups including 1) deck pipe lay vessels, 2)
deepwater pipe lay vessels, 3) Diving support vessels and 4) Multipurpose vessels.

To replace the foreign vessel with US vessels, 8 deck pipe layers, 19 deepwater pipe layers,
12 Diving support, and 22 multipurpose vessels are needed today, assuming current
demand, though demand is expected to grow through 2012 approximately 25%. All data is
derived from a recent Quest Offshore Resources study.

According to published US shipyard vessel construction contracts (US Shipyard Order
spreadsheet attached), there are ZERO US deck pipe layers, ZERQO US deepwater pipe
layers, ZERO diving support vessels and TWO multipurpose vessels currently in US shipyards
being built. s this the fleet that will replace the SIXTY-ONE vessels currently employed?
Any sensible person wouid be extremely alarmed at these numbers. If CBP have been told
there is no supply issue, have OMSA show you the construction contracts for the vessels
they intend on replacing the fleet with in the near term. They can’t. This is why CBP is
required to do its own independent analysis and study of these issues before embarking on
misguided and uninformed large scaled industry disturbing changes.
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I need to see all the study CBP has performed to be in compliance with the various rules
requiring it to fully analyze the issue before | can render a definitive discussion. | was hoping
to be granted the extension which would allow me to receive the results and make an
informed evaluation. However CBP precipitous rush to ruling has taken away my
opportunity and yet another due process “faux pas” on CBP’s part. | can infer that based on
the confused state of the proposed ruling and its total avoidance of consideration of issues
required of it to be studied, that CBP has probably not followed protocol and as a result the
proposed ruling must be tabled until such time as this due diligence is completed correctly.

COASTWISE QUALIFIED VESSELS IN SUFFICIENT NUMBERS ARE NOT AVAILABLE
CURRENTLY. THAT'S A FACT!

There is no coastwise qualified fleet of replacement vessels sitting idle anywhere in the
world awaiting to take on the role played by the foreign vessels that will be prohibited from
carrying its work material to site. Nor is there a fleet being built currently! Not all work
material can be safely transferred from one coastwise gualified vessel to a non coastwise
qualified vessel at sea. The transportation being targeted is the “incidental” transport of the
equipment to be installed. The proponents of the argument would prefer risking human
safety at sea then concede the “de minimis” transportation portion that is “incidental” to
these subsea construction operations.

CONCLUSION

| urge the agency to READ THE MERCHANT MARINE ACT OF 1920 RE-CODIFIED IN RELEVANT
PART VERSION AS 46 U.S.C. SUBPART 55102 and its revision history is attached as Exhibit 4
for your conveniencel You will see the intent applied “strictly” to US Government goods and
valueless material, not private property! THAT HAS NEVER CHANGED! Therefore CBP’s entire
case is without merit. CBP is not authorized to extend law, merely to administer and enforce
what's_there. By extending the definition to include private material as well, they have
exceeded their authority! instead of throwing out 30 years of precedent as intended under this
ruling, CBP needs to be throwing out 89 years of precedent restricting private merchandise
coastwise transport solely to coastwise qualified vessels!

The proposed ruling is way out of line, will not produce the henefits intended, but will
destabilize in the short term, the supply and demand of the subsea construction vessel market
which is currently in equilibrium. The Americanization solution you are aiming to impose is not
available for 5-7 years, so industry will find other alternative methods to legally deliver the
energy the country needs. Unfortunately that is likely to be at the expense of US jobs and US
manufactured goods.
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In closing, | believe you should withdraw the current proposed ruling and maintain the current
status quo. If you must act, do so responsibly by reaching out to industry and developing a
consensus on the reasonable path forward with respect to implementing any changes. By
implementing the ruling as written, | can assure neither CBP nor US Merchant Industry interests
will see the results expected. If the ruling must be finalized, add a 5-7 year transition period to
allow for the domestication of the fleet. Otherwise, | am confident this case will go for judicial
review.

Smcerely yours,

Eric Galerne. PMP
Concerned US Citizen and Small Business Operator

Exhibits

1. 10 FOIA Requests of US Customs and Border Protection related to this issue

2. US Shipyard Orders

3. APl Analysis of Vessels Supporting Qil and Gas Operations in the US and Worldwide
4. U.S.C. 46 55102 and its Revision History
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Copies to:

CONGRESSMAN JOHN A. CULBERSON

1514 LONGWORTH HOUSE OFFICE BUILDING
WASHINGTON, D.C. 20515
MAIN: 202-224-2934

FAX: (202) 225-4381

US SENATOR JOHN CORNYN
517 HART SENATE OFFICE BLDG
WASHINGTCON, DC 20510
PHONE: (202) 225-2571

FAX: 202-228-2856

SENATOR KAY BAILEY HUTCHISON

284 RUSSELL SENATE OFFICE BUILDING
WASHINGTON, DC 20510-4304
202-224-5922

202-224-0776 (FAX)

CONGRESSMAN PETE OLSON
' 514 CANNON HOB
WASHINGTON, D.C. 20515
PHONE:(202) 225-5951
FAX:(202)225-5241

CONGRESSWOMAN SHEILA JACKSON LEE
HOUSTON OFFICE

1919 SMITH STREET
SUITE 1180

HOUSTON, TEXAS 77002
(713) 655-0050 PHONE
(713) 655-1612 FAX

SECRETARY JANET NAPOLITANO
DEPARTMENT OF HOMELAND SECURITY

U.S. DEPARTMENT OF HOMELAND SECURITY
WASHINGTON, DC 20528

Eric Galerne
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Exhibit 2
US Shipyard Orders
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1 Introduction

Ecology and Environment, Inc. (E & E) was contracted to assist the American Petroleum
Institute (API)Y in locating and presenting information regarding the numbers, types, and nafionalitics
of vessels supporting the offshore oil and gas exploration and production (E & P) industry in the Gulf
of Mexico and worldwide. Qur evaluation includes a discussion of the nationality, or flag states, of
the various vessel types with an emphasis on how the vessel's flag can affect its ability to participate
in various types of offshore E & P support activities in United States (U.S.) waters. This report
sunmarizes the key provisions of the U.S. coastwise vessel trade laws, commonly referred to as the
Jones Act, that require the use of U.S. flag vessels for the carriage of cargo and passengers between
two points located in U.S. waters. This report includes separate sections that examine the following
lopics:

¢ Background information on the types of vessels that routinely support the
offshore E & P industry,

¢ An analysis of commercial data regarding the types, numbers, and nationalities
(i.e. flag states) of offshore support vessels worldwide with an emphasis on the
U.S. OQuter Continental Shelf (primarily the Guif of Mexico),

* A discussion of U.S. coastwise trade laws (commonly referred to as cabotage
laws} and their applicability to various support vessel types engaged in the
offshore oil and gas E & P industry in U.S. waters,

® A discussion of a past U.S. government report that examined the potential
impacts to the offshore oil and gas E & P industry resulting from changes to the
existing coastwise trade laws in the U.S. This section includes a discussion
regarding the potential for retaliatory action on the part of other nations should
the United States enact new legislation further restricting the use of specialized
offshore support vessels in U.S. waters.

2 Vessels Supporting the Offshore Oil and Gas
Exploration and Production Industry

The olfshore oil and gas E & P industry could not function without the support of numerous
types of specialized support vessels. Worldwide, there is a fleet of over 8,000 vessels that support
various aspects of offshore operations.! OF those vessels, there is a subset of approximately 5,500
vessels of many types that are capable of providing full or part-time support to the olfshore oil and
gas E & P industry. These offshore support vessels? are used for a variety of critical services
including carrying supplics, moving drilling rigs from one location to another, setting and moving
anchors, obtaining scismic and geophysical data, installing and repairing offshore facilitics and
pipelines, conducting well maintenance and servicing activities, transporting personnel, serving as
standby and emergency response resources, supporting diving operations, and miscellancous other
activitics.

" Clarkson Rescarch Services Lid., -7 of Offshore Support Vessels of the World, 2008 ed.

* The term “offshore support vessel” will not be shortened in this report by using the acronym OSV as that
abbreviation is frequently used in the United States to describe “offshore supply vesseis™, a subset of offshore
support vessels,



2.1 Types of Offshore Support Vessels

This report evaluates the types. number, and nationalities of offshore support vessels, but
does not include a detailed evaluation of Mobile Offshore Drilling Units (MODUs).” MODUs are a
group of sellf-propelted and non self-propelled vessels that mobilize to offshore locations worldwide
for the purpose of drilling wells to explore for and produce oil and gas. While MODUs are a key
component of the offshore oil and gas industry, this report is focused on the other vessel types that
support the offshore oil and gas industry. 1t is worth noting that the numbers of MODUs actively
working will have a divect impact on the demand for associated oftshore support vessels.

For the purposes of this report, the following vessel types are considered to be offshore
support vessels:

* Supply Vessels and Platform Supply Vessels. These vessels carry equipment

and supplies to MODUs and other offshore oil and gas drilling and production
facilities. Usually cquipped with cargo tanks for drilling mud, pulverized cement,
diesel fuel, potabie and non-potable water, and chemicals used in the drilling
process. They can also carry equipment and supplies on a large open deck usuaily
located aft. Platform Supply Vessels (PSVs) are viewed by some in the industry
as more recently built and larger in size than Supply Vessels. They perform the
same service.

* Anchor Handling Tug. These vessels are used to tow MODU’s from one
location to another and set and retrieve large anchors used to moor floating
MODUs and other offshore floating equipment.

* Anchor Hapdling Tug Supply (AHTS). Similar in design and use as the

Anchor Handling Tug above, except that these vessels have the added abiiity to
carry supplies and equipment to service offshore oil and £as operations,

* Crewboats. Smaller fast vessels between 65 and 200 feet in length used to
transport passengers to offshore oil and gas facilities (or between offshore
facilities) typically capable of carrying small amounts of cargo and supplies.

* Scismic Survey/Geophysical. The vessels are equipped with specialized
equipment to collect data needed to characterize the seafloor and underlying
geologic formations.

¢ Diving Support Vessels. These vessels are capable of supporting manned and/or
remotely operated vehicle (ROV) diving operations.

* Offshore Construction and Installation. This category includes a number of
vessel types that support the construction and installation of of! fshore oil and gas
platforms, pipelines. and related facilitics. Vessel types in this group include
Pipelaying Vessels, Crane and Derrick Lay Barges, and various self-propelled
and non selt-propelicd Heavy Lift Vessels.

*  Multi-Purpose Support Vessels. This category includes smail utility vessels,
well intervention vessels, and related multi-purpose support vessels that do not [it
within other vessel types.

' The February 2009 issue of 7/ Offshore hnernational Newsletier published by ODS Petrodata, reported that
there were 713 MODUSs in the world flect with 611 under contract. Of this worldwide total, there were 119
MOBUs in the U.S. Gulf of Mexico with 81 working under contract,



e Standbv/Rescue Vessels, These vessels act as a safety standby and personnel
rescue resource for oil and gas operations and may include firefighting capability,
This vessel type operates primarily in the offshore arcas of the North Sea due to
regulatory requirements in that region.

* Weli Stimulation Vessels. These specialized vessels perform fracturing or
acidizing of producing wells to maintain or increase oi | and gas production rates.

While the vessel types described above may appear static, in reality oftshore support vessels
often perform services outside their principal category. There are limits to what certain vessel types
can do (e.g. it would be impossible for a crewboat with insufficient horsepower and no winch to act
as an Anchor Handling Tug), however, vessels sometimes perform activities outside their primary
vessel Ly pe based on customer needs and the laws and regulations in the local area.

2.2 Worldwide Offshore Support Vessels

Clarkson Research Services Ltd. maintains an updated list of offshore support vessels
worldwide.* As part of this project, E & E obtained and reviewed Clarkson’s 2008 database edition of
A-Z of Offshore Support Vessels of the World The 2008 database version contains 8,134 vessels
within 29 major categories. As part of our analysis we eliminated a number of vesscl types that we
did not consider to be representative of the core areas of offshore oil and gas exploration and
production support. For instance, we eliminated dredges, shuttle tankers, offshore production vessels,
and similar vessel categories vessels that we considered unsuitable for the analysis of primary
offshore support vessels. Following this screening process, we were left with a kst of 5,532 vessels
representing 20 vessel types. For the purpose of presentation, we consolidated the 20 vessel types
into 12 categories by combining several vessel types into a single category. The final analysis was
conducted using 5.532 vessels grouped into these 12 categories.

Table 1 provides a summary of the numbers of offshore support vessels contained within 12
specific categorics. Each vessel type is further broken down into the number of vessels within the
group that are registered under the U.S, flag (i.e. U.S. documented) and the number that are registered

under foreign flags (or unregistered). This same information is presented as a bar chart in Appendix
Al

* Clarkson Rescarch Serviees Lid., 2008.



Table 1

OFFSHORE SUPPORT VESSELS OF THE WORLD

Type us % US Non-US % Non-US Total
Supply Vessels 420 38.0 658 61.0 1078
Platform Supply Vessels 140 209 530 721 670
Anchor Handling Tug 146 27.0 394 73.0 540
Anchor Handling Tug Supply 103 5.2 1869 948 1972
Seismic/Geophysical Survey' 37 125 259 87.5 296
Diving Support Vessels® 15 15.5 82 84.5 97
Pipelaying Vessels’® 25 36.8 43 63.2 68
Crane and Derrick Lay Barges® 39 24.1 123 75.9 162
Heavy Lift Vessels® 1 1.1 87 98.9 88
Muiti-Purpose Support 10 @ 187 94.9 197
Standby/Rescue Vessels 12 35 332 96.5 344
Well Stimulation Vessels 3 15.0 17 85.0 20
Totals 951 4581 5532

Table Notes

" Includes Survey. Seismic Survey, and Geophysical Survey Vessets

? Includes Biving Suppart and HOV Submersibie Suppert vessels

* Includes Pipe Layer. Pipe Laying Barge and Pipebury vassels

' rclades Grane Barges and Dereick Lay Barges
Includes Heavy Litt Cargo Vessel and Hoavy Wit Crane Ships

Saurcar Clarksons A-Z Ofishore Support Vessals of the Werits 2008 ed.

3 Offshore Support Vessel Flag States

Clarkson’s database of worldwide offshore support vessels provides information on the flag
state of offshore support vessels. OF the 5,532 offshore support vessels included in this analysis, 951
are U.S. flag vessels. Thus, U.S. ffag vessels represent about 17.2% of all of the offshore support
vessels worldwide, as defined in this analysis. Table 2 provides a list of the |5 nations with the most
registered offshore support vessels. The United States has more than twice as many registered
(flagged) vesscls as the second ranked country (Norway and Norway knternational) with 951 as
compared to 448. This dominant position is cvident in spite of the fact that many L5, based
comparnies have at least a portion of their offshore support vessel fleels registered in nations other
than the U.S,




Fable 2

Number of Offshore Support Vessels Registered by Country
Country Number of Registered Rank
Offshore Support Vessels

United States 951 ]
Norway & Norway International 448 2
Singapore 437 3
Panata 405 4

St. Vincent & the Grenadines 271 5
Vanuatu 261 6
United Kingdom 201 7
india 155 8
Peoples Republic of China 140 9
Malaysia 129 10
Bahamas 126 |
Brazil (RE: 12
United Arab Emirates 17 13
Marshall lslands 106 4
Mexico 96 15
Unflagged or Unknown 32 N/A
Source: Clarkson Research Services Ltd, .4-7 of Offshore Support Vessels of the IWorld 2008

4 Offshore Support Vessels in the United States

There is limited data regarding the exact number of offshore support vessels operating in
U.S. waters. The vast majority of offshore suppoit vessels operating in the United States are found in
the U.S. Gulf of Mexico with a small number operating offshore California and Alaska. ODS-
Petrodata, a leading provider of commercial Jata for the offshore oil and gas industry, publishes a
monthly update of the numbers of primary offshore support vessels operating in major oil and gas
provinces worldwide. 1n the February 16, 2009 issue of 7he Offshore International Newsletter, QDS-
Petrodata reported that there were 216 Platform Supply Vessels (PSVs) and 29 Anchor Handling Tug
Supply (AHTS} vessels located in the U.S. Gulf of Mexico for a total of 245 vessels.” Of this total,

* ODS-Petrodata. 7e Offshore Intervational Newsletier, Volume 18, No, 39. February 16, 2009, p.8.




ODS-Petrodata reported that 217 were under contract and working, a decrease of 18 vessels from the
prior month.® The combined number of PSV and AHTS vessels actively working in the U.S. Gulf of
Mexico has decreased in the past two months closely tracking the decline in actively working drilling
rigs (ie. MODUs). It is normal for offshore supply vessel utilization rates to rise and fall with
increases or decreases in offshore drilling activity levels. This is frequently driven by oil and gas
commaodity prices which have fallen significantly in recent months.

The February 16, 2009 edition of The Offshore International Newsletter contains a historical
chart of offshore support vessels located in the U.S. Gulf of Mexico since January of 2007,
Following a significant decline in catly 2007, the combined number of PSVs and AH'ESs in the U.S.
Gult of Mexico has remained relatively stable around 240 vessels (plus or minus 10 vessels). Nearly
all of these vessels are registered under the U.S. flag to qualify to carry cargo or passengers between
locations in the United States (i.c. engage in coastwise trade). This topic is discussed further in the
next section. [t is likely that the ODS-Petrodata information undercounts the total number of offshore
support vessels working in the U.S. Gulf of Mexico because crewboats, seismic survey, facility and
pipeline construction/instaliation, and other miscellaneous vessels are not included in the total. If one
assumes that as many as 260 additional crewboats, multi-purpose vessels, and miscellaneous other
U.S. Hag vessels are uncounted by the ODS-Petrodata survey, then the total feet of U.S. flag offshore
support vessels working on the U.S. OCS is in the range of 300 vessels,

A recent discussion with a representative of the Offshore Marine Service Association
(OMSA) suggested that there are between 40 and 50 foreign flag offshore support vessels operating
on the US. OCS as of February 19, 2009.* After adding these foreign vessels to the fleet of
approximately 500 U.S. Rag vessels, the total feet of offshore suppott vesscls operating on the U.S,
OCS is on the order of 550.° Based on these estimates, it is likely that foreign offshore siupport

vessels constitute 10% or less of the vessels supporting the offshore oil and gas industry on the U.S.
0Cs,

5 The Impact of Current U.S. Cabotage Policies
on Offshore Support Vessel Activities

The offshore support vessel business in the United States is dominated by U.S. flag vesscls.
As discussed in Section 4, it is likely that foreign flag vessels make up 10% or less of the vessels
supporting the U.S. offshore oil and gas industry on the OCS. This results from the fact that, with
limited exceptions, U.S laws reserve the privilege of conducting “coastwise trade” only to vessels that
are built and documented in the United States and crewed with U.S. citizens. Title 46, United States
Code Appendix, § 883 (often called the “Jones Act”), provides that no merchandise shall be
transported between points in the United States covered by the coastwise laws, in any vessel other
than one that is coastwise-qualified (i.c.. U.S.-built. owned and documented). Similar laws exist
requiring that only U.S. docuinented vessels with a coastwisc trade endorsement may engage in
towing or carrying passengers between ports or places in the United States. Taken together, these
laws arc sometimes referred to as “cabotage”, or coastwise trading, restrictions.

Section 4(a) of the Quter Continental Shelf Lands Act of 1953, as amended (OCSLA),
extended the laws of the United States to:

" ODS-Petrodata, p.8.

T ODS-Petrodata, p.9.

* BHl Daughdrill (E & E) and Joe Kavanaugh {OMSA) telephone conversation of February 19, 2009

" This number likely undercounts smaller U.S. documented vessels such as liftboats, utifity vessels, and other
miscellaneous barges and support vessels servicing near shore oil and gas fickds on the U.S. continental shelf.
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“the subsoil and seabed of the vuter Continental Shelf and 1o all artificial islands, and ol
instullations and other devices permuanemtly or temporarily attached to the seabed, which may
he erected theveen for the purpose of exploring for, developing, or producing resourees
therefrom ... 1o the same extent as if the outer Continental Shelf were an area of exclusive
Federal jurisdiction within u State,

The 1978 amendments to OCSLA added fanguage concerning temporary attachment to the
seabed. The amendments provided that U.S. Federal law would apply to all activities or all devices in
contact with the seabed for exploration, development. and production. The legislative history states
that Congress intended for U.S, Federal law to be applicable to activities on drilling rigs, and other
watercraft, when they are connected to the seabed by drillstring, pipes, or other appurtenances, on the
OCS for exploration, development, or production purposes.

As a result, the U.S. coastwise trade laws were extended to MODUs during the period they
are secured to or submerged onto the scabed of the OCS. In like fashion, the coastwise trade laws
were also extended to drilling and production platforms, artificial islands, and similar structures, as
well as devices attached to the seabed of the OCS for the purpose of resource exploration operations.

The net effect is that only U.S. Rag vessels (i.e. LS. built, owned, and documented) can:

* Carry cargo between shore and an offshore MODU, platform, or other fixed or
floating facility while temporarily or permanenily attached to the seabed,

s Carry cargo between two such offshore locations (or points},

¢ Carry passengers from shore to an offshore MODU. platform, or other fixed or
floating facility while temporarily or permanently attached to the scabed,

» Carry passengers between two such offshore locations,

* [Lngage in towing between shore and an offshore MODU, platform, or other fixed
or floating facility while temporarily or permanently attached to the seabed, or

* Engage in towing between two such offshore locations.

As a consequence, U.S. built, owned, and documented offshore support vessels are
guarantced a monopoly for the majority of work on the U.S. OCS. All Supply Vessels and Anchor
Handling Tug Supply (AHTS) vessels serving offshore MODU?’s, fixed platforms, and similar fixed
and floating facilities attached to the seafloor must be U.S. flag vessels if they carry cargo or supplies.
The same is true for offshore service vessels carrying passengers. Much of the towing for MODUs
and other offshore floating equipment must also be performed by U.S. flag vessels, as well. There are
a limited number of specific activitics that foreign flag vessels can perform on the U.S. OCS {subject
to very specilic rules) without violating the U.S. cabotage faws, including:

*  Performing exploration and ficld development drilling (MODUs)
* Seismic survey work,

*  Heavy-lift crane construction and installation work.

* Pipe laying,

s Diving Suppert work,

* Cableiaying work,

¢ Certain towing jobs involving MODUs



Because of the coastwise trade restrictions most offshore support vessels operating on the
US. OCS are U.S. flag vessels manned with U.S. crews. As discussed in Section 4, as of February
2009 there are likely 300 or more U.S. fag offshore support vessels on the U.S. OCS as compared to
onty 40 or 50 foreign flag offshore support vessels (excluding MODUSs), These numbers are
preliminary and will require further validation but are thought to be reasonabie estimates for the
present.

6. Possible Impact of Further Extending U.S.
Cabotage Policies on the OCS

The ULS. fleet of 951 offshore service vessels is the largest in the world and is currently more
than twice as large as the next largest fleet (the 448 ship combined flect of the Norwegian and
Norwegian International registers). While approximately 500 U.S. flag offshore support vessels may
be currently located in U.S. waters, many of the remaining vessels participate in the offshore oil and
gas service industry in countries around the world. The U.S. flag vessels operating overseas support
hundreds, if not thousands, of jobs for U.S. citizens. The vessels themselves may be completely or
partially manned by U.S. citizens. While foreign nationals may be empioyed on these vessels in
certain countries, U.S. law requires that the master of a U.S. documented vessel be a ULS. citizen.
Thus, the U.S. fleet of offshore support vessels is spread around the world in all the major oil and gas
producing regions employing a substantial number of U.S. citizens as mariners, managers, and
maintenance staff. Only the fact that the cabotage laws in many other nations are not as restrictive as
those in the United States allows these vessels to operate in this fashion.

Taken together, the U.S. coastwise trade laws (the Jones Act and related legislation)
represent one of the most restrictive sets of cabotage laws in the world. With limited exceptions, it
cstablishes a virtual monopoly for U.S. flag vessels with respect to the carriage of cargo and
passengers in coastwise trade including on the U.S. OCS. Non-U.S. flag vessels can only participate
in a very fimited set of highly specialized activities on the U.S. OCS (not involving the carriage of
cargo or passengers between points in the U.S.). The cabotage laws of many coastal nations are less
restrictive than those of the U.S. providing U.S. based vessel operators the opportunity to maintain
many of their vessels under the U.S. flag and still compete for work internationally.

6.1 Further U.S. Cabotage Restrictions Could Restrict
Vessel Mobility/Flexibility

There have been discussions in the recent past about further extending U.S. cabotage
restrictions on the OCS under the banner of various “Buy American™ proposals. Such proposals could
have unintended conscquences that are contrary to overall U.S. intercst. The offshore oil and £4s
industry ensures efficiency by being able to move MODUs and offshore support vessels to any
location worldwide that requires additional cquipment fo support increased activity levels. The

“international™ nature of MODUS, including the ability to move in a relatively untestricted fashion ‘,

between nations, has been one of the foundations of the offshore oil and gas industry. In like fashion,
many nations allow forcign flag offshore support vessels to operate in their coastal waters (although
some require the use of their citizens as members of the crew). The ability to quickly move MODUs
and offshore support vessels where they are needed most, increases overall efficiency and can act 1o
reduce the averall cost of producing oil and gas reserves. In this way, the “supply™ of offshore support
vessels can be quickly halanced to meet the demand wherever that demand s located. Increased
cabotage restrictions in the U.S. and other nations could act (o decrease the ability of offshore support
vessels to meet changes in demand at various locations.



6.2 Highly Specialized Vessels May be Unavailable

Heavy-Lift construction and pipelaying are included in the small group of activities that can
be conducted by foreign vessels on the U.S. OCS. Large heavy-lift and deepwater pipelaying vessels
exist in relatively smatl numbers and few are documented in the U S, Large derrick lay barpes like the
SAIPEM 7000 and J. Ray McDermott's DB-50 have large cranes capable of lifting very heavy
platform deck modules. This is a critical activity for installing new oil and gas production facilities in
offshore arcas around the world. The SAIPEM 7000 can Iift up to 7.000 tons and the DB-50 nearly
4,000 tons with their main cranes. Few vessels with these heavy lift capabilities exist in the world and
none this large are tlagged in the United States. The SAIPEM 7000 is flagged in the Bahamas and the
DB-50 in Panama. These speciatized vessels frequently travel from one oil and gas producing region
to another to perform specific jobs that are scheduled many months or years in advance. An extension
of the U.S. cabotage laws to prevent these vessels from working on the U.S. OCS could cause a
shortage of this class of vessel and/or lead to inefficient use of any replacement vessels, Similar issues
exist with respect to specialized pipelaying vessels and other offshore construction vessels,

6.3 Other Nations Could Take Retaliatory Action

U.S. flag offshore support vessels are working in the offshore waters of many nations around
the world in support of the offshore oil and gas E & P industry, As an example, Tidewater Marine is a
U.S. -based company that operates the largest single fleet of offshore support vessels in the world. In
carly 2008, the company operated a fleet of 460 vessels and employed 8.400 people worldwide.'”
Tidewater Marine reported that as of March 31, 2008, the company’s fleet consisted of 350 foreign
flag vessels and 110 U.S. flag vessels."" At that time, the company was actively marketing a fleet of
426 offshore support vessels with just 54 or 12.7% located in the United States, The remaining 372
vessels, including upwards of 50 or inore U.S. flag vessels, were working in overseas markets such as
the Persian Gulf, Egypt, Australia, Brazil, India, Indonesia, Malaysia, Mexico, Trinidad, Venezuela,
and West Africa. Tidewater reported that international operations contributed 84% of corporate
revenues in 2008.'? Several other major U.S. based offshore support vessel operators have a similar
mix of U.S, and foreign flag vessels in their feets and generate significant revenue from their
international operations. The offshore support vessel industry is very much an international
marketplace.

A risk of further extending the U.S. cabotage restrictions concerning foreign flag offshore
support vessels operating on the U.S. OCS is that other nations would be more inclined to place
similar restrictions on U.S. vessels operating in their coastal waters. While a number of foreign
nations have their own cabotage restrictions, a retaliatory expansion of overseas cabotage laws could
have a negative impact on a number of U.S. based companies competing in these markets due to a
loss of market access for their U.S. flag fleets.

" Tidewater Marine, 2008 Annual Report, pp. 9-10,

"' “Tidewater Marine, p.9.
"* Tidewater Marine, p. 6.
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7. Congressional Report on U.S. Cabotage
Restrictions

in 1989, the U.S. Congress. Oitice of ‘Technology Assessment ((UT'A) evaluated the issue of
foreign vessel operations in the U.S. Exclusive Economic Zone (BEZ)." 'The OTA report examined
the Virgin Islands trade, offshore lightering, offshore oil and gas exploration and development, and
the commercial cruise vessel industry. With respect to the offshore oil exploration and development
industry, the study concluded that existing cabotage laws largely exclude foreign registered vessels
from engaging in “transportation™ related activities on the OCS including carrying passengers or
cargo between “points™ in the U.S. The report noted, however, that forcign vessels could perform
certain non-iransportation refated offshore work on the U.S. OCS under cabotage restrictions then in
effect. “These vessels and activities included:

¢ Drilling Rigs (MODUs)

»  Seismic Survey vessels

o Crane Barges

* Pipe Laying Vessels

*  Anchor Handling Vessels

¢ Building Offshore Production Platforms

Regarding the issue of potentially extending non-transportation related cabotage restrictions,
the OTA report observed:

There could be u substantial impact on the offshore vil and gas industry,
however, if cabotage policies were extended to cover all activities in this
sector, not just those involving transportation. The fleets of vessels possibly
affected could include offshore platforms, mobile drilling rigs, seismic
vessels, anchor handling vessels, und others. While many of these are now
U.S. owned and operated, there is no requirement Sfor them 1o be. Many U.S,
vessels of these (ypes also operate around the world and in the coustal
waters of other nations. The ownership and registry mix of such vessels
operaing in the U.S. EEZ, as well us the EEZ of other nations, can vary
.s'ub.s'e‘cmn;al{v over flime, und it is difficult to make an accurate projection af
this mix."”

The 1989 OTA report’s discussion on seismic survey vessels is helpful in understanding the
potential risks of further extending the U.S. cabotage laws on the OCS. The report noted:

The benefits of extending cabotage law to geophysical vessels, in the
short term. would most likely be some increase in seagoing jobs on
those vessels operating in the EEZ. According to TAGC [International
Association of Geophysical Contractors] data, only 20 percent of
those positions (roughly 600 in all) are occupied by non-U.S. nationals
al present. It is unclear how the industry night restructure to comply

" U.S. Congress, Office of Technology Assessment, Competition in Foreign Seas: An Evaluation of Foreign
Maritime Activities in the 200-Mile 11:7-Background Paper, OTA-BP-0-55 (Washington, DC: U.S,
Government Printing Office, July 1989),

"US. Congress, Office of Technology Assessment, p. 20,
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with cabotage laws becuause so many operutors conduct worldwide
operations  with  significamt  flexibility  of  movement of vessels
worldwide. Respondents to the [1GC survey indicated that some may
split their fleets between U.S. and foreign operations and others might
concentrate exclusively on foreign operations,”’

Overall. the OTA report concluded. “In general, only a few benefits would scem to stem
from the changes analyzed..."'® The OTA report was only able to confidently predict benefits to the
U.S. maritime industry by applying new U.S. cabotage restrictions to the passenger vessel industry in
the U.8. involving 1-day “cruises to nowhere™'” Two of the final findings in the OTA report
concluded:

Most industry respondents 10 (Ofd's inquiries belicve that the
consequences of extending cabotage laws will take the Jorm of an
industry shift to alternatives that just Jurther avoid a commitment 1o
US-built and U.S.-operated vessels. The results, therefore, would
tend (o be more self-defeating than enhancing for the U.S. maritime
industry. '

There are some obvious direct costs-to other affected industries and to
certain consumers--of extending cabotage laws. There are also some
costs that are neither obvious nor certain. All of these must be
carefully evaluated in each specific case in order to arvive at a sound
policy choice."’

8 Conclusion

In 1989, the U.S. Congress Office of Technology Assessment expressed strong reservations
about further expanding cabotage restrictions on the U.S. OCS. The logic in that report appears
equally valid today as it was 20 years ago. There are predictable risks to extending U.S cabotage
restrictions on the OCS, including the possibility of creating a hostile trading environment with other
nations that cncourages their leaders to retaliate either in kind or in ways more difficult to predict.
The current U.S. cabotage laws have allowed the U.S. flag fleet of offshore support vessels to remain
the strongest in the world with more than twice as many registered vessels as the next largest fleet
(951 U.S. flag vessels to Norway and Norway International’s 448).

This report estimates that 90% or more of the offshore support vessels currently working on
the OCS are U.S. flag vessels, built in the U.S. and manned with U.S. citizens. Existing U.S. cabotage
laws permit a small market for foreign registered vessels engaged in specific (primarily non-
transportation refated) activitics including; mobile drilling units, heavy lift construction, pipelaying,
seismic survey and related services). Many of these specialized vessels rely on the ability to transit to
other countrics to meet the demands of a worldwide market for their services. Extending U.S.
cabotage taws to include these activities could result in market inefficiencies and higher costs to the
oltshore oil and gas industry and uitimately U.S. consumers.

" {18, Congress, Office of Technology Assessment, p. 22.
" 1S, Congress, Office of Technology Assessmen, p. 29,
7S, Congress, Office of Technology Assessment, p. 29.
*U.S. Congress. Office of Technology Assessment, pp. 29-30.
" U.S. Congress, Office of Technology Assessment, p. 30
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Exhibit 4

U.S.C. 46 Subpart 55102
And

Revision History



-CITE-
46 USC Sec. 55102 01/08/2008

~EXPCITE-
TITLE 46 = SHIPPING
Subtitle V - Merchant Marine
Part D -~ Promotional Programs
CHAPTER 551 - COASTWISE TRADE

~HEAD~
Sec. 55102. Transportation of merchandise

~STATUTE-
a) Definiticn. =~ In this secticn, the Term “merchandise"
Judes ~
(1} merchandise owned by the United States Government, a State,
or a subdivision of a State; and

(2} valueless material,

T
{
c

in

(b} Reguirements. - Except as otherwise provided in this chapter
or chapter 121 of this title, a wvessel may not provide any part of
the transportation of merchandise by water, or by land and water,
between peoints in the United States teo which the coastwise laws
apply, either directly o¢r via a foreign port, unless the vessel -

(1} is wholly owned by citizens of the United States for
purposes of engaging in the coastwise trade; and

{2} has been issued a certificate of documentaticn with a
coastwise endorsement under chapter 121 or is exempt from

documentation but would otherwise he eligible for such a

certificate and endorsement.

(c} Penalty. - Merchandise transported in violation of subsection
{b) is iiable to seizure by and forfeiture te the Government.
Alternatively, an amount equal tc the value of the merchandise {as
determined by the Secretary of Homeland Security) or the actual
cost of the transportaticn, whichever is greater, may be recovered
from any person transporting the merchandise or causing the
merchandise to be transported.

-30URCE-
(Pub. L. 102-304, Sec. 8(c¢), Oct. 6, 2006, 120 Stat. 1632.)

~MISCIL~
HISTORICAL AND REVISICN NOTES
Revised Source (U.S. Code) Source {8tatutes at Large)
Section
55102 46 App.:883 (words June %, 1920, ch. 250, Sec.
before lst proviso, 27 (words before 1st
ilth proviso) . proviso, 1lth proviso), 41

Stat. 899; July 2, 19835, ch.
355, 49 Stat. 442; Pub. L.
85-410, title II, Sec. 213,



Oct. 3, 1978, %2 Stat. 904;
Pub. L. 101-32% [100-329],
Sec. 1(a){i}, {Sec. 1(a)]
June 7, 1988, 102 Stat. 588;
; Pub. L. 102-587, title V,
g Sec. 5501 (b), Nov. 4, 19892,
106 Stat. 5085.

the [sic) title 46}" are omitted becaunse the definition of "State®
is being moved to chapter 1 and will apply to the entire title.

In subsecticn (b}, the words "may not provides any part of the
transportation of" are substituted for "No . . . shall be
transported” and "or for any part of the transportation" because of
the reorganization of the language. The words "including Districts,
Territories, and possessions thereof" are omitted because of the

. definition of "United States™ in chapter 1 of the revised title.

; The words "to which the cecastwise laws apply" are substituted for

’ "embraced within the coastwise laws"™ for consistency with section

; 55101. The words "is wholly owned by citizens of the United States
for purpeses of engaging in the coastwise trade" are substituted
I
|

In subsecticon (a) (1), the wocrds "(as defined in section 2101 of
|

for "owned by persocns who are citizens of the United States'", and
the words "has been lssued a certificate of documentation with a
coastwise endorsement under chapter 121" are substituted for
*documented under the laws of the United States"™, for clarity and
consistency in the revised title. The words "or is exempt from
documentation but would otherwise be eligible for such a
certificate and endorsement" are added for consistency with section
12102 as revised by the bill. The reguirement that the vessel be
built in the United States is omitted from this section for
consistency with the reguirements for a coastwise endorsement,
which also reguire that the vessel be built in the United States
except in certain circumstances. The words "or vessels to which the
privilege of engaging in the coastwise trade is extended by section
808 of this Appendix or section 22 of this Act" are omitted because
the relevant portion of secticn 808, and section 22, have been
repealed.

In subsection {c), the words "any person®" are substitufed for
"any consignor, seller, owner, importer, consignee, agent, or other
person or persons” to eliminate unnecessary words.

-End-
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VAT Registration No: GB 65 333 9823

b ‘l Represents offshore marine and underwater engineering companies
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14 August 2009 ‘@

Ms Sandra L Bell, Executive Director

UJS Customs and Border Protection

Office of International Trade

Regulations and Rulings

Attention: Trade and Commercial Regulations Branch
799 9™ Street, NW, Mint Annex

Washington, DC 20229

United States of America

Dear Ms Bell,

Proposed Maodification and Revocation of Ruling Letters Relating to the
Customs Position on the Application of the Jones Act to the Transportation
of Certain Merchandise and Equipment Between Coastwise Points

We are writing regarding the Proposed Modification and Revocation of Ruling Letters Relating to the Customs Position on the Application
of the jones Act to the Transportation of Certain Merchandise and Equipment Between Coastwise Points published on 17 July 2009
(“the Notice™). US Customs and Border Protection (CBP) is proposing to hastily overturn over 30 years of precedent that
industry has relied on by investing millions of dollars on the necessary resources to conduct oil and gas operations simply based
on the fact that one trade organization has averred that CBP made a mistake on one recent ruling. If CBP decides to adopt the
proposal in the Notice as written, it would result in a complete paradigm shift on how the oil and gas industry operates offshore
and would almost certainly result in many companies being forced to breach existing contracts. This proposal would have far-
reaching and highly damaging effects on the offshore oil and gas industry and, ultimately, the US economy and national security
interests. Essentially, it could significantly curtail industry’s ability to explore and produce oil and gas in the Gulf of Mexico,
increasing reliance on imported oil and exacerbating the US trade balance.

The International Marine Contractors Association (IMCA) is the largest international trade association representing offshore,
marine and underwater engineering companies supporting energy related projects world-wide, IMCA has approximately
600 member companies promoting good practice consistent with internationally accepted standards, particularly in the areas of
health, safety, environment, quality, efficiency, and technolegy. Standardization of technical, commercial and uniform regulatory
approaches helps achieve efficiency in a global market. IMCA endeavors to moenitor changes in legislation and regulations and
keep its members informed. Therefore, we are grateful for the opportunity to be able to facilitate our US members’ interests by
providing these comments on the proposed changes on their behalf.

Summary of Comments

As discussed in more detail below, CBP got it mostly right in its interpretative rulings in the last 30 years. These rulings were
primarily based on a 1976 Treasury Decision {TD 78-387, “the 1976 Ruling”}, which recognized the evolving technology
necessary to conduct oil and gas exploration and development on the outer continentai shelf (OCS) in the deeper waters of the
Gulf of Mexico. CBP rightly determined that one of its recent rulings involving the transportation and offshore installation of a
large subsea system was wrongly decided and revoked it. However, that does not somehow make invalid 3¢ plus years of
precedent that was established following the 976 Ruling.

Importantly, should CBP decide to move forward with this proposal, the revoked ruling should remain revoked and the other
rulings following the 1976 Ruling should remain in place. Indeed, it Is irresponsible, in contravention of established rulemaking
procedures and unnecessary for CBP to take the extraordinary measures described in the Notice after affording the industry
only 28 days to comment (taking into account the last two days are weekend days) in the middle of the summer, particularly in
view of the substantial impact the modifications will have on industry and the economy. And while the purpose of the Jones Act
is to regulate the transportation of merchandise between coastwise points, we believe the CBP proposal goes beyond its
jurisdiction in an attempt to regulate instailation activities.
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Background

The Coastwise Laws

Under the coastwise merchandise statute (commonly known as the Jones Act), the transportation of merchandise between
US points must be accomplished by US-built, US-flag vessels, owned 75% by US citizens and never sold foreign. Specifically,
no merchandise shall be transported between points in the United States embraced within the coastwise laws, either directly or
via a foreign port, or for any part of the transportation, in any vessel other than one that is coastwise qualified. 46 USC § 55102,
As interpreted by CBP, merchandise means goods, wares and chattels of every description, including valueless material. CBP has
carved out “equipment” of the vessel from the definition of merchandise going all the way back to a 1939 Treasury Decision
(TD 49815(4), “the 1939 Ruling”), which essentially states that equipment means portable articles necessary for the navigation,
operation or maintenance of the vessel and for the comfort and safety of the persons onboard.! The coastwise laws generally
apply to the territorial sea and inland waters {i.e. generally the waters within three nautical miles of the coastline). CBP has ruled
that the coastwise laws were extended to the OCS by section 4(a) of the Outer Continental Shelf Lands Act, which states that
the laws of the United States are extended to the subsoil and seabed of the OCS and to all artificial islands and all installations
and other devices permanently or temporarily attached to the seabed.

CBP Rulings Reflecting Developments in Deepwater Technology and Specialist Vessels

It has become standard practice for owners and operators to seek rulings from CBP to confirm that contemplated operations are
consistent with the Jones Act, particularly when it involves the use of new technology, such as that developed over the years as
industry has gone to deeper waters offshore. This avoids severe penalties that could be assessed should CBP make a
determination after the fact that a particular operation/movement was prohibited by the Jones Act. Over the years, CBP has
issued a significant number of coastwise trade rulings, which constitute a sophisticated body of precedent on which industry has
relied for decades.

There have been tremendous advances in the equipment, vessels, and technology that have facilitated deepwater OCS activities
over the past years. In fact, deepwater OCS activities — including the subsea technology, floating facilities, and other sophisticated
equipment and methods needed to advance offshore development — had not even been contemplated at the time of the original
1939 Ruling. Over the years, CBP has rightly recognized and accommodated these developments and the evolving nature of
deepwater activities by refining the definition of equipment of the vessel.

Furthermore, the specialist vessels operating offshore today are configured in various ways to accomplish a multitude of missions
and operations to provide flexibility in order to operate efficiently and economically. Operators commenly modify vessels to
meet the needs of the offshore oil and gas industry by mobilizing equipment that becomes integral to the daily operations of the
vessel in order for the vessel to accomplish its assigned missions. For example, pipelaying or dive support equipment is
commonly attached to the vessel if the work assigned by an operator for a particular charter period is for pipelaying or diving
services.

It is critical that CBP recognizes that the items discussed above constitute vessel equipment and not merchandise because it is
standard industry practice to fit out a vessel in this way for use in the “operation™ of the vessel. This equipment becomes
integral to the operation of the vessel so it can achieve its mission and is not unladen during normal cperations until that
particular mission or type of operation of the vessel is complete or changes. Accordingly, CBP should recognize that these items
are not “unladen” as merchandise at a second coastwise point, even if removed at a second port, because the purpose was not to
“transport” the item, but rather to use it in offshore services. Any items used in this fashion should be considered vessel
equipment.

The 1976 Treasury Decision Got it Right

The 1976 Ruling is the seminal ruling on which CBP has relied heavily when ruling on offshore deepwater developments projects.
The 1976 Ruling concerned a diving support work barge. This one ruling, however, is far from the only ruling on which CBP
should base its future decisions — there are other equally important rulings. In the 1976 Ruling, CBP held, among other things,
that materials and tools necessary for the accomplishment of the mission of the vessel were not considered merchandise and

The term “equipment” .... includes portable articles necessary and appropriate for the navigation, operation or maintenance of the vessel and for the
comfort and safety of the persons onboard. It does not include consumable supplies either for the vessel and its appurtenances or for the passengers and
the crew. The following articles, for example, have been held to constitute equipment: rope, sail, table linens, bedding, china, table silverware, cutlery, bolts
and nuts. TD 49815(4),
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thus their transportation did not implicate the coastwise laws because lading/unlading these items was incidental to the vessel's
operations. To qualify for this treatment, for repair work, these materials needed to be (I} either of de minimus value or
(2) necessary to accomplish unforeseen repairs, and usually carried aboard the vesse! as supplies. The 1976 Ruling also held that
pipelaying and repairing of pipe from a vessel did not implicate the coastwise laws as long as the vessel carrying the pipe is also
laying the pipe because, according to CBP, the pipe is not landed, but is paid out in the course of the pipelaying operation.

For more than 30 years following the 1976 Ruling, CBP held on numerous occasions that non-coastwise é|ualiﬂed vessels could
carry articles between coastwise points as long as those articles were “fundamental to the vessel's operation™ because the
articles would be considered equipment of the vessel. At the same time, industry has relied on this fundamental precedent and
invested millions of dollars in equipment and vessels in order to accomplish the offshore work.

CBP’s Reversal of Decades of Precedent

It is noteworthy that industry relied heavily on the decisions that consistently flowed from the 1976 Ruling and these subsequent
rulings represented a logical progression of technological advances in the offshore oilfield. On 20 February 2009, however,
CBP issued a ruling related to the installation of a large piece of equipment on the seabed which further expanded on this
established precedent. See the former HQ 046137. This ruling, in part, held that a “fully-manufactured and integrated assembly of
valves, spools, pressure gauges and chokes (generally called a “Christmas Tree™) that was installed on the seabed by the
transporting vessel was the equipment of the vessel and not merchandise.

In March 2009, the Offshore Marine Service Association {OMSA)} asked CBP to revoke that February 2009 Christmas Tree
ruling. In its request, OMSA argued that CBP had erred in treating the Christmas Tree, a large, valuable articie placed on a vessel
for transportation and installation, as equipment of the vessel rather than merchandise. While OMSA’s request was expressly
and specifically limited to seeking revocation of the Christmas Tree Ruling, it vaguely suggested, without providing any analysis,
that OMSA had concerns with other CBP rulings concerning vessel equipment.

Apparently, based solely on this one OMSA letter, CBP not only decided to revoke the Christmas Tree ruling, but went far
beyond what OMSA requested and proposed to revoke or modify at least 20 additional rulings issued over a span of more than
30 years and to re-interpret the 1939 Ruling, which has been consistently interpreted by CBP for over 70 years. Astonishingly,
CBP proposes to wipe out a significant portion of the body of law on which the offshore industry has relied in developing the
subsea technology, floating facilities, and other sophisticated equipment, practices, procedures, and methods currently in use
without giving industry adequate time to assess the proposal’s impacts, let alone provide constructive comments. In addition,
no assessment has been conducted of the substantial safety risks or the environmental pollution risks that could result as a
consequence of implementation of CBP’s proposal.

The “Mission of the Vessel” Test is the Correct Test for Equipment Used by a Vessel

The Vessel “Itself”’ Proposed Test

CBP's proposal is based on a new distinction between the operation or mission of a vessel and the operation or mission of a
vessel “itself’. In making this distinction, CBP has, in a rather convoluted way, proposed to redefine “equipment of a vessel” by
inserting the word “itself” into the definition of that term in the 1939 Ruling. The language in the 1939 Ruling, however, is clear
and concise and neither includes nor needs the word “itself” inserted 70 years later.

We believe that by reading the word “itself’ into its language now is arbitrary and capricious, resulting in a corrupted meaning of
the entire definition which has been undisturbed for over 70 years. Ultimately, however, insertion of this word is a distinction
without any difference. As discussed above, part of the 1939 Ruling states that “The term equipment...includes portable articles
necessary and appropriate for the navigation, operation or maintenance of the vessel...” As discussed in more detail below, the
1939 Ruling uses three different terms, operation, navigation, and maintenance, each with distinctly different meanings.
Otherwise, as a matter of statutory construction, the 1939 Ruling would have used two terms, maintenance and either operation
or navigation, if the terms navigation and operation had the same meaning.

? This specific rationale was used on HQ 115938 {April |, 2003), however, CBP has also used rationales such as, “in furtherance of the primary mission of
the vessel,” “essential to the mission of the vessel,” “necessary for the accomplishment of the mission of the vessel,” and “necessary to carry out a vessel's
functions.” It is simply incredible that CBP now concludes that this fundamental doctrine has been wrong all these years.
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Meaning of Operation/Accomplishment of the Mission

The CBP proposal would have the practical effect of somehow, but erroneously, including “operation” within the terms
navigation and maintenance. Such a reading would make the word “operation” redundant and result in an improper construction
in which all words would not be accorded separate meanings. In this case, “operation” should be read as a vessels function,
objective, mission, or purpose, separate and apart from its underway transit (“navigation”) or upkeep (“maintenance”). This
position is supported by the fact that the word “operate” means “to perform a function ... or to carry on a[n] action or
mission™., “Navigation,” on the other hand, means “the art or practice of getting ships ... from place to place™ or “the art ... of
setting a safe course for a ship ... from one place to another by means of ... instruments”. These are the meanings that
CBP has used correctly for 70 years and should continue using because they are clear, afford both words their appropriate
meaning, and provide certainty to the offshore industry. Put another way, the equipment of a vessel includes the articles that are
necessary and appropriate for the operation (i.e. function or mission) of the vessel. Similarly, there is certain equipment that is
necessary to navigate a vessel from point- A to point B, but this equipment is different than the equipment necessary for the
vessel's operation. Put simply, CBP is changing the plain language to justify a reversal of prior rulings when no reasonable or
logical basis actually exists.

The 1939 Ruling intended to exempt from the Jones Act any equipment used in furtherance of the operation or the mission of
the vessel. At the time of the 1939 Ruling, no one could have predicted the vast changes in technology that would evolve with
deep water development. In turn, as recognized in subsequent CBP rulings, the definition and applicability of the term equipment
of the vessel has also evolved.

In its proposal, CBP relies predominantly on two rulings, one from 1939 and one from 1976, with respect to what is, or should
be, “equipment” of a vessel. From 1939 to 1976 to present, however, the offshore industry has evolved and technological
advances have occurred at a rapid rate. Likewise, the equipment utilized onboard offshore vessels has also evolved. CBP cannot
look at this precedent as being static and must recognize that it will continue to change as time marches on.® Therefore, the CBP
should continue to accord deference to the 1939 Ruling taking into account evolving technology.

One of the examples that CBP uses to support its proposal is HQ 115356 (May 22, 2001} involving a power barge with
generating equipment carried aboard. CBP states that the generator is necessary to operate a power barge, and thus the
generator is equipment of the barge. This is contrasted with HQ H061994 (June 5, 2008) involving an exhibit hall welded to a
deck barge, whereby CBP proposes to modify that ruling, stating that CBP incorrectly determined just last year that the exhibit
hall was equipment of the vessel. In essence, both vessels, by their fundamental design were deck barges and would be classified
as such absent the addition of other equipment installed on a vessel. Putting articles on a barge, such as a generator, changes the
barge from a deck barge to a power barge — and its mission/operation is that of a power barge.” Similarly, putting an exhibit hall
on a deck barge changes the barge from a deck barge to an exhibit hall barge. Once such articles have been semi-permanently
affixed to a vessel and the articles remain on the vessel for an extended period of time in order to facilitate the mission of the
vessel, the vessel has been converted to that type of vessel, and thus it becomes the new mission or operation of that vessel.
In neither case here is the objective or mission to transport the generator or exhibit hall from point A to point B. The
movement of these items between coastwise points is incidental to the operation of the vessel — as such, both the generator and
exhibit hall are legitimately equipment of the vessel and the exhibit hall ruling should not be modified as a result of CBP's
proposal.

More significantly, vessels can always be, and commonly are, modified to change the type of vessel, which may change the
operation or mission of a vessel. For example, a tank barge could be converted to a freight vessel. Once converted to a freight
vessel, it would be outfitted as a freight vessel and would no longer be considered a tank vessel. Similarly, in the exhibit hall
ruling, once the exhibit hall was installed, the vessel would no longer be considered a deck barge.

In fact, an excellent analysis supporting this position is reflected in a recent CBP ruling issued within the last year involving a deck
barge that was proposed to be substantially modified to either a mobile submersible drilling rig or a mobile submersible platform.
HQ 036016 (August 29, 2008). Supporting members and equipment were to be affixed in a semi-permanent manner.

Merriam Webster Dictionary (2009).

Id.,

The Marine Encyclopedic Dictionary (1996).

We note that under the Vessel Repair Statute (“VRS"), CPB has determined dutiable equipment to include portable articles necessary or appropriate for the
navigation, operation, or maintenance of a vessel, but not permanently incorporated in or permanently attached to its hull or propelling machinery, and not
constituting consumable supplies. These determinations under the YRS might provide useful guidance in assisting in determining what constitutes equipment
for coastwise trade purposes, however, there is not enough time given the short comment period to further evaluate these determinations.

Although it is not entirely clear, it appears that in the power barge ruling, the vessel was previously used in a service other than a power barge because the
ruling indicates it was “retrofitted.” This is analogous to the situation involving the exhibit hall barge which underwent a conversion to change it from a
deck barge to a traveling exhibition hall.

. v oA W
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CBP correctly held that the materials affixed to the vessel were integral to the operation of the vessel as a drilling barge and that
modification of the deck barge to carry out that function under a long term charter resulted in the materials constituting
equipment of the vesse! and not merchandise®. It is noteworthy that the power barge ruling that CBP cites was referenced in this
ruling as a basis for finding that the equipment was integral to the operation of the vessel as a power barge.

Accordingly, we strongly urge CBP to retain the use of the “mission of the vessel” test in making equipment rulings. The essence
of this test should be that as long as the items are used to accomplish the operation and mission of the vessel, and are used in
that capacity during any particular voyage or segment of a voyage, then the materials should be deemed equipment of the vesse|
and may be unladen without being considered merchandise after the materials are no longer used as equipment of the vessel.
Should the items, after having been used in the operation of the vessel no longer be used as equipment to support operation of
the vessel, then be transported between coastwise points (e.g. such as the Yokohama Fenders discussed in footnote 8), then the
materials would revert to merchandise requiring transportation by a coastwise qualified vessel.

The Potential Effect of the CBP Proposal on Multi-Purpose Vessels

The CBP proposal raises many questions and creates much uncertainty. In attempting to clarify an area of faw the industry
formerly understood, CBP has raised more questions than answered when the simple solution is to foliow the well-reasoned
holdings in the [976 Ruling, as well as the Yokohama fender and drill barge rulings discussed above.

As we understand it, if the CBP proposal were adopted as written, it could have a2 profound effect on the entire offshore
industry. It could be interpreted as having the practical effect of limiting the use of a foreign-flag vessel offshore to a single
purpose, which clearly CBP did not, one would hope, intend. Most of the foreign-flag vessels used offshore are multi-purpose
vessels.

For example, under CBP's apparent rationale in its proposal and proposed modified rulings, in order for a vessel to lay pipe
consistent with the coastwise laws, one could conclude that it would have to be a dedicated pipelaying vessel. This rationale
raises questions about the use of multi-purpose vessels to lay pipe or conduct other activities on the OCS. There are currently
no US-flag vessels classified as pipelaying vessels and there are only a hand-full of foreign-flag pipelaying vessels in the world-wide
inventory, none of which regularly operates in the United States. The vessels that do conduct pipelaying operations are typically
classified as construction vessels, multi-purpose subsea construction vessels and derrick barges. These vessels are commenly
outfitted with the equipment necessary to conduct pipelaying operations and they also carry out other functions at the same
time, such as construction activities. Under the exhibit hall rationale discussed above, there is some uncertainty as to whether
these vessels would be allowed to conduct pipelaying operations because the pipelaying equipment used aboard the vessel could
arguably be considered merchandise. Accordingly, if the CBP proposal is adopted as is, pipelaying operations from a vessel other
than a dedicated pipelay vessel are in question because they are being done from a vessel other than a vessel specifically
classified/designated as a pipelaying vessei.

The concern expressed above is not just limited to pipelaying operations. The same concern would apply to most offshore
operations requiring the services of a specialized vessel. Another example is the use of ROVs aboard vessels in support of OCS
operations. Although CBP indicated in its proposed modification to HQ 113841 involving a cablelaying vessel that the use of an
ROV would not be prohibited in support of cablelaying operations, the basis for the modification was that the ROV would be
allowed because it was necessary for the operation of a cablelaying vessel to monitor the placement of the cable. However, the
previous rationale to support the use of the ROV (i.e. it was essential to completion of the mission of the vessel) was revoked.
Therefore, under CBP's proposed rationale, the use of ROVs aboard multi-purpose vessels is in question. In addition, there are
only a few dive support vessels (“DSVs”) or ROV support vessels {“RSVs”) actually operating in the GOM, which, because of the
designation/classification of these vessels would clearly be able to carry ROVs. Similar to pipelaying activities, most of the vessels
conducting repair work offshore requiring the use of ROVs are multi-purpose vessels and not DSVs or RSVs. Moreover, there
are currenty not enough of these coastwise qualified specialist multipurpose vessels to perform existing work offshore, much
less future work.

In summary, there is great concern that many of the operations currently carried out in support of OCS activities may be in
question because most of the vessels used offshore are multi-purpose vessels and not vessels designated for a single use.
CBP needs to clarify that multi-purpose vessels may have articles on board that are equipment supporting those multiple uses.
In any final decision, it is critical that CBP explicitly recognize that a vessel may have equipment on board used in various distinct
operations, such as pipelaying, construction, and dive support, among others and that a multi-purpose vessel should not be
restricted to only one type of work offshore.

8 in another well thought out ruling which CBP has proposed to revise (HQ 111892 dated September 16, 1991}, a vessel was utilizing [arge Yokohama fenders

to assist in lightering operations. The fenders were to be laden at one coastwise point, utilized for lightering operations, and then transported to ancther
west coast port. In a well reasoned and straight forward ruling, CBP held that because the fenders were used during lightering operations, the fenders
would be considered equipment used in furtherance of operation of the vessel.
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The 1976 Ruling and its Progeny are the Correct Tests for Items Not Remaining Aboard a Vessel
During Installation Operations

The CBP Proposed “Incidental to Pipelaying” Test

With regard to pipelaying operations, the operative language in the CBP proposal is that the transportation and installation of
pipeline connectors and other materials will only be allowed using a foreign-flag vessel if “incidental to the pipe laying operations
of a vessel.” There is no need for CBP to dispense with the existing precedent in the 1976 Ruling — it works, is understood, and
should be left alone. The precedent worked well until CBP failed to follow it in the Christmas Tree ruling discussed above.

Pipelaying, Operations Similar in Nature to Pipelaying and Repair Work using Materials of De Minimus Value

It is important to restate the 1976 Ruling test with regard to pipelaying, activities similar in nature to pipelaying, and de minimus
materials used for repair because it has proven to be a workable test and has been relied on heavily by industry in its investment
of vessels and associated hardware to work offshore in deepwater as technology has evolved.

| Pipelaying: The use of a vessel in laying pipe is not a use in the coastwise trade, even when the pipe is laid between two
coastwise paints. Further, since the use of a vessel in pipelaying is not a use in the coastwise trade, the vessel performing the
work may carry the pipe which it is to lay between such points. It is the fact that the pipe is not landed but only paid out in
the course of the pipelaying operation which makes this operation not a violation of the coastwise laws by a foreign-flag
vessel.

2 Repairing of Pipe: Similarly, there is no distinction to be made between repairing pipe and the laying of pipe in view of the
unique characteristics of pipelaying activities which take them out of the purview of the coastwise laws.

3 Repairs 1o Offshore or Subsea Structures other Than Pipe: |If the repair of subsea materials is foreseen and requires a repair
material or component of more than de minimus value (such as a structural member) then the transportation of the
components must be accomplished by a coastwise-qualified vessel.

With regard to (1) above and pipelaying, CBP has consistently held that any activity which by its nature is akin to pipelaying with
regard to the technique of the laying a material, such as flowlines, umbilicals, and jumper pipes, is treated the same as pipelaying
and not subject to the coastwise laws because the materials are paid cut or laid on the seabed.

Similarly, with regard to (2) above, including repair activities involving the laying of material, such as flowlines and jumper pipes,
they are also treated the same as the repairing of pipe and not subject to the coastwise laws.

With regard to (3) above and activities involving repairs offshore, in making a determination when repair materials instafled at a
coastwise point are either merchandise or repair materials, CBP completely misstated the doctrine espoused in the seminal
1976 Ruling. In particular, subparagraph (6) of the 1976 Ruling states that “a vessel engaging in the inspection and repair of
offshore or subsea structures may carry with it repair materials of de minimus value or materials necessary to accomplish
unforeseen repairs, provided that such materials are usually carried aboard the vessel as supplies” (emphasis added). In both the
Notice and the proposed modified ruling, HQ H061992, CBP changed the “or” to an “and” thereby making the test inclusive and
confusing the rationale in the 1976 Ruling, rather than strictly interpreting it. In conjunction with the application of the correct
de minimus test, CBP should be cognizant of the fact that in the 1976 Ruling CBP clearly held that the sole use of a vessel in
effecting underwater repairs to offshore or subsea structures is not considered a use in coastwise trade.

Normal Equipment Complement of a Vessel Used During Instailation Operations

Following the publication of the 1976 rufing, CBP issued a multitude of rulings addressing different types of articles that would be
considered equipment of the vessel that could be carried aboard a non-coastwise qualified vessel and installed during subsea
operations offshore as long as these materials were installed by the vessel that transported the articles to be installed.
For example, see HQ 15185 and HQ 115218. These are two of the rulings CBP now seeks to revise. In these rulings, citing the
1976 Ruling, CBP consistently ruled that this work could be performed on the basis that these articles were considered part of
the normal equipment complement for that type of vessel to carry out its mission or function, For example, non-coastwise
qualified dive support vessels and subsea construction vessels could install items such as pipeline connectors and risers even
though these items were not paid out and laid on the seabed.

This analysis, that a non-coastwise qualified vesse! could carry and install certain articles is fundamentally based on the concept
that because the function or mission of a particular vessel (as discussed above under the “Mission of the Vessel Test”), was to
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install these types of subsea articles to connect the varicus components of an OCS facility. On the other hand, the
transportation of an article such as a Christmas Tree must be performed by a coastwise qualified vessel because a Christmas
Tree is simply a large piece of merchandise.

OMSA Agrees with the IMCA Analysis

Of note, OMSA agrees that the proper test to apply is the 1976 Ruling as discussed above. “The original and proper doctrine is
that a foreign vessel that was performing a permitted service could transport from one coastwise point to another its tools,
legitimate supplies and items of de minimus value that would be installed or attached to the destination point incident to the
performance of the service.” OMSA Letter to CBP dated March 23, 2009, Page | I. Moreover, OMSA specifically cites the 1976
Rufing as the proper test with regard to the transportation and installation of materials offshore fd, page 10.

Moreover, OMSA states that rulings issued by CBP after the 1976 Ruling were indeed correct on the basis that the transporting
vessels were performing a function “- connecting the various components of the OCS facility.” Id, page 9. According to OMSA,
this doctrine is acceptable because it governs items that are part of the vessel's complement for the purpose of connecting
various components of an OCS facility to accomplish its mission. Id., page 10,

OMSA concludes that “any article, other than one that is normally part of the vessel's complement and necessary for its
operation, is merchandise, if it is laden at one peint and unladened at another point. V¥Whenever the line is drawn in close cases,
large, valuable articles which are placed on a vessel for the sole purpose of transporting and installing are clearly merchandise and
not equipment.” ld., page 12. We agree with this analysis.

Accordingly, both OMSA and IMCA agree that the test to be applied is the test espoused in the [976 Ruling with regard to
items not remaining aboard during installation operations. Specifically, the test that should be applied is:

I Any activity involving the installation or repair of pipe, or items such as flowlines or jumper pipes, that are installed in a
manner similar to pipelaying, can be accomplished by a non-coastwise qualified vessel because these activities are not subject
to the coastwise laws.

2 During repair operations, the installation of items that are not paid out or laid, may be accomplished by a non-coastwise
qualifed vessel as long as the materials are of de minimus value or materials necessary to accomplish unforeseen repairs,
provided that such materials are usually carried aboard the vessel as supplies.

3 A non-coastwise qualified vessel may carry and install articles (i.e. equipment) to connect the various components of an OCS
facility as long as these articles are carried as part of the normal complement of the vessel to accomplish its mission.

Operational, Safety, Financial and Practical Impacts

It is important to highlight the potential impact that the Notice will have on the regulated offshore community from an
operational, financial, and practical perspective. The proposal would have far-reaching and highly damaging impacts on the
offshore oil and gas industry, and ultimately the US economy and national security interests. Essentially, it would significantly
curtail industry’s ability to explore and produce offshore US oil and gas, likely increasing reliance on imported oil and
exacerbating the US trade balance.

The proposal would also protect a fleet of US vessels that does not currently exist. US companies conducting deepwater oil/gas
operations rely on some of the world’s most sophisticated and expensive vessels for highly specialized operations, such as subsea
installation and construction support, pipefumbilical laying, and maintenance of seafloor facilities. Such vessels take years and
huge investments to build, operate, and man. The vast majority of these are foreign-flag vessels. In fact, an independent study
commissioned by API® reveals that, out of the world complement of offshore support vessels, only 5% (or ten vessels) of the
world’s multi-purpose support vessels will be allowed to transport, install, and repair equipment on the OCS if the CBP proposal
was adopted and only coastwise vessels could be used. Without the proper support vessels and resources necessary to repair
offshore platforms, recovery efforts will be severely hampered, oil and gas supplies may be hindered for a greater amount of
time, and the United States may be forced to rely even further on foreign sources of energy. The uncertainty and lack of clarity
in CBP’s proposal brings into question the use of many of the foreign-flag specialist vessels.

In the short term, because of the uncertainty, the adoption of the CBP proposal would almost certainly result in a requirement
_to use coastwise-qualified offshore supply vessels “shadowing” a non-coastwise specialist vessel from site to site to conduct

¢ An Analysis of Yessels Supporting the Offshore Oif and Gas Exploration and Production industry in the United States and Worldwide, prepared by Ecology and

Environment, inc. (February 2009).
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operations throughout the OCS. Such an arrangement would not only be costly, but would pose unacceptable safety risks in
many cases, and greatly expand the time schedule within which OCS operations could occur. While CBP may consider this as an
acceptable risk for routine operations, it certainly is unacceptable when weather conditions essentially prohibit the transfer of
merchandise or equipment ship-to-ship while underway or when time is of the essence in emergency situations, such as
immediately following a hurricane or a terrorist attack, in order to bring the offshore energy development operations back on
line as soon as soon as possible. In addition, adoption of the CBP proposal would run counter to the OCSLA policy that
operations should be conducted in a safe manner."®

In addition, it is clear that CBP has not coordinated its proposal with other key agencies with jurisdiction over OCS activities
such as the Minerals Management Service or the Coast Guard. This coordination must be accomplished before any final action to
ensure that agency action offshore is coordinated and there are no unintended consequences.

The impact of the proposal, if finalized in its current form, on the offshore industry would have a chilling effect on exploration
and development of OCS resources. Not willing to risk excessive CBP penalties, US companies would likely be forced to shut
down operations and breach existing contracts. Furthermore, due to the uncertainty that will likely result if CBP adopts the
proposal “as is”, owners and operators will not feel comfortable planning long term or in undertaking any contemplated
operations until they obtain a CBP ruling confirming that any contemplated operation is consistent with the Jones Act. As such,
CBP will almost certainly be inundated with ruling requests and projects will inevitably suffer delays. This could result in losses of
thousands of jobs and hundreds of million dollars in US revenues. Industry’s ability to install, maintain, and repair critical
infrastructure would be adversely impacted, possibly resulting in US job losses and significantly reducing the ability to recover
from a severe hurricane or even a terrorist attack. Such impacts would be economically harmful at any time, but especially
during a recession.

Delayed Implementation or Phased-In Compliance

The proposed changes in the Notice are particularly egregious because the “rulemaking” process is so short. It is estimated that
the US industry would need five to seven years to build vessels capable of supporting deepwater operations and train crews,
This is a capital-intensive effort, in difficult economic times. In short, neither the oil and gas industry of the United States nor the
overall economy of the United States, particularly in the middie of a recession, can afford to have CBP rush to conclusions
without ample time to fully understand and consider the pros and cons of the implications and legal effect the Notice may have,
including ramifications to long-term contracts that will likely be breached. Should CBP decide to adopt its proposal, it needs
delayed implementation to provide industry with a reasonable time to build or acquire the coastwise qualified vessels necessary
to continue work offshore. Furthermore, no consideration or allowance has been given to existing contracts and projects that
have recently been bid that will be significantly impacted by the proposed changes to the Notice.

At a minimum, should CBP decide not to delay implementation, it should implement its decision based on a phased-in compliance
period so that companies have adequate time to implement any resulting changes. In summary, due to the significant lead time
and tremendous investments involved in the retention and scheduling of contractors, IMCA recommends that the rule include a
transitional period and/or a delayed compliance date.

Protectionism

World Trade Organization Agreement Requirements

The proposed changes are protectionist in nature and thus run counter to the Obama Administration’s free trade policies.
The proposed changes could well give rise to retaliation against all US-flag carriers, not limited to only US-flag vessels operating
on the OCS. Furthermore, adoption of the CBP proposal would run counter to the obligations of the United States under the
World Trade Organization (WTQO) Agreement. Specifically, Article 3(a) of the General Agreement on Tariffs and Trade 1994
(“GATT 1994”) exempts certain legislation, including the Jones Act, restricting the use, sale, or lease of foreign-built or foreign-
reconstructed vessels that was existing when a country became party to the WTO Agreement from the coverage of the WTO
Agreement. While that exemption is quite broad, it does not cover modifications to the legislation that decreases its conformity

1" Operations in the OCS should be conducted in a safe manner by well-trained personnel using technology, precautions, and techniques sufficient to prevent

or minimize the likelihood of blowouts, loss of well contral, fires, spillages, physical obstruction to other users of the waters or subsoil and seabed, or other
occurrences which may cause damage to the environment or to property, or endanger life or health. 43 US.C. § 1332(6)
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with GATT 1994. We believe that should CBP adopt its proposal, that this would constitute a modification to the legislation in a
manner that decreases its conformity with GATT 1994,

The proposed changes would modify the definition of vessel equipment relied upon by the industry that have been in effect since
1976 and draw upon interpretations of the Jones Act dating back to 1939, before the WTQ’s predecessor agreement was
negotiated. Congress has modified the Jones Act since the original interpretations at issue were made without changing the
definition to revoke those interpretations. This indicates that Congress intended the Jones Act legislation to provide the
coverage that CBP now intends to eliminate. By restricting the definition of equipment these rulings would subject new goods
to the restrictions of the Jones Act, denying them the freedom of transit they currently enjoy under Article V of the GATT 1994,
Such a change decreases the Jones Act’s conformity with GATT 1994 by restricting the applicability of Article V of the GATT
1994. Therefore, revoking these rulings would result in a modification of the legislation that decreases the legislation’s
conformity with GATT 1994, Such action would likely result in a United States breach of its party obligations under the WTO
Agreement.

NAFTA

Moreover, CBP’s proposed changes would negatively affect the ability of industry to provide installation services under the Outer
Continental Shelves Lands Act, 43 USC §§ 1333 et seq. in violation of NAFTA requirements, Specifically, by changing the
definition of the term “vessel equipment” from the current test of “necessary for the mission of the vessel” to “necessary for the
operation of the vessel “itself’ CBP seeks to expand the scope of the Jones Act to cover installation methods used on the OCS.
In enacting this proposed change, CBP would be effectively limiting the type of systems used in the installation of structures on
the OCS to systems that are part of the identification of the vessel itself.

NAFTA requires that service providers of the other NAFTA Parties be accorded national treatment, i.e. treatment no less
favorable than that the United States accords to its own service providers. The proposed changes would violate this principle of
NAFTA. Under NAFTA, this national treatment principle applies to all services unless specifically excepted. The United States
did not except future measures relating to offshore installation services from the coverage of the Agreement. See NAFTA
Annex ll, Reservations for Future Measures (Chapters 1, 12 and 14): Schedule of the United States. While the United States
has excepted future measures relating to maritime cabotage services, CBP's proposed changes affect installation services that do
not involve the lading and unlading of merchandise in waters embraced by the coastwise laws and, therefore, are not cabotage
services. Therefore, CBP's propesed revocation and reinterpretation would viclate the United States’ NAFTA obligations to the
extent that it denies Mexican and Canadian installation service providers national treatment.

Potential to Move Worlk out of the United States

If this proposal is adopted by CBP, it may have the unintended effect of moving business out of the United States in order to
avoid the uncertainty inherent in this proposal. For example, companies may decide to base operations in Mexico or other
countries, and transport and install repair parts and other items needed offshore from there in order to avoid transportation
between two coastwise points. This could have the effect of moving jobs and goods away from the United States, therefore
producing an opposite effect of what is intended. It is noteworthy, that pursuant to NAFTA, many of the components installed
offshore could be made in Canada or Mexico without any significant duty impact and transported and installed on the US OCS by
foreign flag vessels without violating the Jones Act.

Failure to Follow Procedural Due Process and to Take Into Account the Economic Impacts

Failure to Adhere to the Administrative Procedure Act (“APA™)

CEP does not have the authority to modify or revoke its longstanding precedent related to the coastwise trade pursuant to the
authority under 19 USC § 1625(c) with regard to the modification and revocation of a CBP ruling. The procedures under this
section are inapplicable for two fundamentat reasons.

First, this section is limited to interpretative rulings with respect to “customs transactions”. A customs transaction in this
context is a transaction involving prior determinations regarding the dutiability of imported merchandise and other similar import
or export transactions. An interpretative rule related o the coastwise trade clearly does not fit into the category of a customs
transaction. Rather, coastwise trade relates to the transportation of merchandise or passengers between coastwise points and is
entirely different.
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Second, the CBP proposal to modify or revoke 30 years of precedent as espoused in 2 multitude of rulings represents a sea
change in the process and procedures related to how the energy industry operates offshore and thus this action clearly is subject
to the notice and comment procedures of the Administrative Procedures Act, 5 USC § 553, The CBP proposed changes are so
substantial that the only means in which CBP may make such changes is through a full rulemaking, with notice and comment in
the Federal Register. In fact, the regulations published by CBP acknowledge that, even if interpretative rulings related to
coastwise trade were subject to the procedures under 19 USC § 1625(c), that this process is inapplicable to circumstances
requiring publication of an interim or final rule in the Federal Register under the APA. 19 CFR § 177.12(d){vi).

Indeed, an agency’s discretion to change the rules of the game is not unlimited. Industry operators that are regulated by an
administrative agency are entitled to “know the rules by which the game will be played.” In Alaska Professicnal Hunters Association,
Inc. v. Federal Aviation Administration, 177 F. 3d 1030, 1035 (DC Cir. 1999), the DC Court of Appeals, in a case involving a change
by the Federal Aviation Administration to a longstanding interpretation of its regulations, stated that the agency's previous advice
had “become an authoritative departmental interpretation, an administrative common law™. In that case the FAA had disregarded
30 years of previous interpretations (much like CBP's decades of previous coastwise trade interpretations). The Court stated
that the FAA’s “current doubts about the wisdom of the regulatory system followed...for more than thirty years does not justify
disregarding the requisite procedures for changing that system”. Likewise, CBP’s change to its interpretation of the coastwise
laws necessitates adherence to the notice and comments procedure under the APA — namely notice and comment in the Federal
Register.

It is noteworthy, that in a recent circumstance involving a CBP proposal to establish new criteria to determine whether non-
coastwise qualified vessels are in violation of the Passenger Vessel Services Act (“PVSA”) involving the coastwise transportation
of passengers, the CBP published its proposed interpretation and solicited comments in the Federal Register. 72 Fed. Reg. 224
(21 November 2007). This evidences that at least in the past, CBP recognized that any regulatory actions involving an
interpretive rule involving coastwise trade should be published in the Federal Register and not the Customs Bulletin."
Accordingly, the use of 19 USC § 1625, is legally inappropriate for such a wide-ranging and potentially devastating change in policy
to an entire industry and due process requires this CBP action to be taken pursuant to the notice and comment requirements of
the APA.

Failure to Adhere to Executive Order 12866 — Regulatory Planning and Review

Regardless of whether CBP uses the procedures under 19 USC § 1625 or the notice and comment procedures under the APA,
it must conduct a thorough cost-benefit analysis in conjunction with this proposal as required by Executive Order |12866.
The apparent failure of CBP to conduct such analysis directly contravenes fundamental principles of agency action.

CBP's action is clearly a “significant regulatory action” under Executive Order 12866 and thus CBP cannot lawfully implement its
proposal until it completes the cost and benefit assessment required by the Executive Order. Specifically, under this Executive
Order, CBP must assess, among other things: (1) the benefits anticipated from the regulatory action , (2) the costs to businesses
and others in complying with the regulation and any adverse effects on the efficient functioning of the economy and private
markets, including employment and competitiveness, as well as any adverse impacts on health, safety, and the environment, and
(3) a quantification of these costs as well as feasible alternatives. See section 6(a)(3)(C) of Executive Order 12866. Needless to
say, as articulated in the IMCA comments these issues present huge challenges.

In fact, these requirements were noted by the Office of Management and Budget in its |3 August 2008 letter to the Department
of Homeland Security concerning the CBP proposed interpretation discussed above under the APA discussion relating to the
definition of a coastwise voyage under the PVSA. OMB rejected the CBP proposed interpretation and returned it to CBP for
reconsideration for failure to meet the basic requirements of Executive Order [2866. Specifically, OMB stated that the CBP
proposal “presents no market failure or compelling public need, omits a statement of the costs and benefits of the rulemaking,
and does not include a discussion and analysis of regulatory alternatives, significant distributive impacts or uncertainties.”

The principles of Executive Order 12866 are intended for application to actions other then notice and comment rulemaking
under the APA and would also apply to actions taken under 19 USC § 1625 and are therefore clearly applicable to CBP’s
proposal. Section | of the Executive Order requires that “Federal Agencies should promulgate only such regulations as are
required by iaw, are necessary to interpret the law, or are made necessary by compelling public need...”. “Regulation” or “rule”
is defined as “an agency statement of general applicability and future effect, which the agency intends to have the force and effect

Although in the case involving the PVSA, CBP had proposed a new interpretation of its regulation related to the transportation of passengers and did not
propose to modify or revoke prior CBP rulings in this area as is the case in the current situation at issue here, CBP should be handling it in the same
manner. This is because the effect would be to modify the treatment previously accorded by CBP to substantially identical transactions, which would
otherwise be covered under |9 USC § 1625(c)(2), if not published in the Federal Register pursuant to the APA.
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of law, that is designed to implement, interpret, or prescribe law or policy or to describe the procedure or practice
requirements of an agency”.

As recently recognized by President Obama, “[t]he fundamental principles and structures governing contemporary regulatory
review were set out in Executive Order 12866 of September 30, 1993.” Regulatory Review, 74 Fed. Reg, 5977 (Office of the
President, 3 February 2009) (memorandum for heads of executive departments and agencies). The procedures underlying
development of this CBF proposal must conform to those “fundamental principles” that govern such an action.

Accordingly, regardless of whether CBP views the modification and revocation of these prior interpretation rulings subject to the
notice and comment requirements of 5 USC § 553 or 19 USC § 1625, the potential overall impact of agency action is so
enormous, sound and rational administrative principles dictate that careful consideration of such aspects in accordance with
Executive Order 12866 must be integral to such a far-reaching proposal as this. However, having disregarded this mandate
entirely in the development of this proposal, CBP’s failure to incorporate procedures for a meaningful cost-benefit analysis in this
matter renders the proposed action inherently arbitrary and capricious. Such disregard, in our view, represents a serious abuse
of agency discretion.

Related Documents

+ In these comments we have referred in footnote (9) specifically to the report An Analysis of Vessels Supporting the Offshore Oil
and Gas Exploration and Production Industry in the United States and Worldwide, prepared by Ecology and Environment, Inc.
{February 2009).

This document provides useful background material about the vessels operating offshore and relevant arguments to the
CBP proposals.

First, it is an independent study commissioned before the CBP’s proposals were published, so it was not prepared in
response to rebut CBP's propesal and has useful relevant content. Secondly, the content mixes well the vessel statistics,
understanding of the operations and market and the implications of change. It contains good cross checking of facts from the
database and other sources of data about the vessels, Thirdly, it referenced to an earlier US Government study:
US Congress, Office of Technology Assessment, Competition in Foreign Seas: An Evaluation of Foreign Maritime Activities in
the 200-Mile EEZ-Background Paper, OTA-BP-0-55 (Washington, DC: U.S. Government Printing Office, July 1989).

The report explains that the conclusions of the study in 1989 remain valid today. The 1989 study explains that the effect of
extending the reach of the Jones Act as CBP's proposals do, would be detrimental to all parties. For these reasons, we have
included a copy of this report in an Appendix to these comments.

+ A further relevant piece of information is an open letter from IMCA to Ken Wells, OMSA, dated 7 August 2009, which
provides discussion about the actual operations impacted by the CBP proposais. This also included as an Appendix to these
comments.

Conclusion

CBP has correctly applied the law for the last 70 years, with the one notable exception that brought this issue to a head, and
there is no reason to change this fundamental doctrine now based on one letter from one interested organization, which
ironically generally agrees with the 1976 Ruling and its progeny.

CBP correctly revoked the Christmas Tree ruling. That said, there is no justifiable reason for CBP to dramatically change the
way it has looked at interpreting what is equipment for decades because of ane wrong ruling. CBP got it wrong, corrected that
wrong, and should have stopped there.

In short, in accordance with this precedent, as long as an item (i.e. equipment) is placed aboard a vessel to facilitate the
accomplishment of its mission to install, connect, or repair subsea items, and is not placed aboard the vessel solely for
transportation of that item (i.e. merchandise) to a coastwise point, then a non-coastwise vessel may perform that work.
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Accordingly, based on the discussion and analysis herein we recommend CBP take the following action.
¢ Immediately retract its proposal and retain the current precedent.

¢ Should CBP decide to move forward, it should:
— seek common ground with the domestic vessel industry consistent with the comments herein;

— proceed with notice and comment in the Federal Register and conduct a thorough cost-benefit analysis in accordance
with the APA and EO 12866;

= Re-confirm that the 1976 Ruling and its progeny were correct except for the Christmas Tree ruling consistent with the
IMCA analysis discussed herein;

— provide for a transitional period or phased-in compliance period, including grandfathering te protect vessels currently
under contract, to provide industry the necessary time to implement required changes.

We appreciate the opportunity to provide these comments. If you have any questions or need clarification, please do not
hesitate to contact me.

Yours sincerely,

‘H“gb\ s

Hugh Williams
Chief Executive
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1 Introduction

Ecology and Environment, Inc. (E & E) was contracted to assist the American Petroleum
Institute (API) in locating and presenting information regarding the numbers, types, and nationalities
of vessels supporting the offshore oil and gas exploration and production (E & P) industry in the Gulf
of Mexico and worldwide. Our evaluation includes a discussion of the nationality, or flag states, of
the various vessel types with an emphasis on how the vessel’s flag can affect its ability to participate
in various types of offshore E & P support activities in United States (U.S.) waters. This report
summarizes the key provisions of the U.S. coastwise vessel trade laws, commonly referred to as the
Jones Act, that require the use of ULS. flag vessels for the carriage of cargo and passengers between
two points located in U.S. waters. This report includes separate sections that examine the following
topics:

¢ Background information on the types of vessels that routinely support the
' offshore E & P industry,

* An analysis of commercial data regarding the types, numbers, and nationalities
(i.e. flag states) of offshore support vessels worldwide with an emphasis on the
U.S. Quter Continental Shelf (primarily the Gulf of Mexico),

s A discussion of U.S. coastwise trade laws (commonly referred to as cabotage
laws) and their applicability to various support vessel types engaged in the
offshore oil and gas E & P industry in U.S. waters,

o A discussion of a past U.S. government report that examined the potential
impacts to the offshore oil and gas E & P industry resulting from changes to the
existing coastwise trade laws in the U.S. This section includes a discussion
regarding the potential for retaliatory action on the part of other nations should
the United States enact new legislation further restricting the use of specialized
offshore support vessels in U.S. waters.

2 Vessels Supporting the Offshore Oil and Gas
Exploration and Production Industry

The offshore oil and gas E & P industry could not function without the support of numerous
types of specialized support vessels. Worldwide, there is a fleet of over 8,000 vessels that support
various aspects of offshore operations.! Of those vessels, there is a subset of approximately 5,500
vessels of many types that are capable of providing full or part-time support to the offshore oil and
gas E & P industry. These offshore support vessels® are used for a variety of critical services
including carrying supplies, moving drilling rigs from one location to another, setting and moving
anchors, obtaining seismic and geophysical data, installing and repairing offshore facilities and
pipelines, conducting well maintenance and servicing activitics, transporting personnel, serving as
standby and emergency response resources, supporting diving operations, and miscellaneous other
activities.

! Clarkson Research Services Ltd., A-Z of Offshore Support Vessels of the World, 2008 ed.

2 The term “offshore support vessel” will not be shortened in this report by using the acronym OSV as that
abbreviation is frequently used in the United States to describe “offshore supply vessels”, a subset of offshore
support vessels.



2.1 Types of Offshore Support Vessels

This report evaluates the types, number, and nationalities of offshore support vessels, but
does not include a detailed evaluation of Mobile Offshore Drilling Units (MODUs).> MODUs are a
group of self-propelled and non self-propelled vessels that mobilize to offshore locations worldwide
for the purpose of drilling wells to explore for and produce oil and gas. While MODUs are a key
component of the offshore oil and gas industry, this report is focused on the other vessel types that
support the offshore oil and gas industry. It is worth noting that the numbers of MODUSs actively

working will have a direct impact on the demand for associated offshore support vessels.

For the purposes of this report, the following vessel types are considered to be offshore

support vessels:

Supply Vessels and Platform Supply Vessels. These vessels carry equipment
and supplies to MODUs and other offshore oil and gas drilling and production
facilities. Usually equipped with cargo tanks for drilling mud, pulverized cement,
diesel fuel, potable and non-potable water, and chemicals used in the drilling
process. They can also carry equipment and supplies on a large open deck usually
located aft. Platform Supply Vessels (PSVs) are viewed by some in the industry
as more recently built and larger in size than Supply Vessels. They perform the
same service.

Anchor Handling Tug. These vessels are used to tow MODU’s from one
location to another and set and retrieve large anchors used to moor floating
MODUs and other offshore floating equipment.

Anchor Handling Tug Supply (AHTS). Similar in design and use as the
Anchor Handling Tug above, except that these vessels have the added ability to

carry supplies and equipment to service offshore oil and gas operations.

Crewboats. Smaller fast vessels between 65 and 200 feet in length used to
transport passengers to offshore oil and gas facilities (or between offshore
facilities) typically capable of carrying small amounts of cargo and supplies.

Seismic Survey/Geophysical. The vessels are equipped with specialized
equipment to collect data needed to characterize the seafloor and underlying
geologic formations.

Diving Support Vessels. These vessels are capable of supporting manned and/or
remotely operated vehicle (ROV) diving operations.

Offshore Construction and Installation. This category includes a number of
vessel types that support the construction and installation of offshore oil and gas
platforms, pipelines, and related facilities. Vessel types in this group include
Pipelaying Vessels, Crane and Derrick Lay Barges, and various self-propelled
and non self-propelled Heavy Lift Vessels.

Multi-Purpose Support Vessels. This category includes small utility vessels,
well intervention vessels, and related multi-purpose support vessels that do not fit
within other vessel types.

3 The February 2009 issue of The Offshore International Newsletter published by ODS Petrodata, reported that
there were 713 MODUs in the world fleet with 611 under contract. Of this worldwide total, there were 119

MODUs in the U.S. Gulf of Mexico with 81 working under contract.



o Standby/Rescue Vessels. Thesc vessels act as a safety standby and personnel

rescue resource for oil and gas operations and may include firefighting capability.
This vessel type operates primarily in the offshore areas of the North Sea due to
regulatory requirements in that region.

+ Well Stimulation Vessels. These specialized vessels perform fracturing or
acidizing of producing wells to maintain or increase oil and gas production rates.

While the vessel types described above may appear static, in reality offshore support vessels
often perform services outside their principal category. There are limits to what certain vessel types
can do (e.g. it would be impossible for a crewboat with insufficient horsepower and no winch to act
as an Anchor Handling Tug), however, vessels sometimes perform activities outside their primary
vessel type based on customer needs and the laws and regulations in the local area.

2.2 Worldwide Offshore Support Vessels

Clarkson Research Services Ltd. maintains an updated list of offshore support vessels
worldwide.® As part of this project, E & E obtained and reviewed Clarkson’s 2008 database edition of
A-Z of Offshore Support Vessels of the World. The 2008 database version contains 8,134 vessels
within 29 major categories. As part of our analysis we eliminated a number of vessel types that we
did not consider to be representative of the core arcas of offshore oil and gas exploration and
production support. For instance, we eliminated dredges, shuttle tankers, offshore production vessels,
and similar vessel categories vessels that we considered unsuitable for the analysis of primary
offshore support vessels. Following this screening process, we were left with a list of 5,532 vessels
representing 20 vessel types. For the purpose of presentation, we consolidated the 20 vessel types
into 12 categories by combining several vessel types into a single category. The final analysis was
conducted using 5,532 vessels grouped into these 12 categories.

Table 1 provides a summary of the numbers of offshore support vessels contained within 12
specific categories. Each vessel type is further broken down into the number of vessels within the
group that are registered under the U.S. flag (i.e. U.S. documented) and the number that are registered
under foreign flags (or unregistered). This same information is presented as a bar chart in Appendix
A

4 Clarkson Research Services Ltd., 2008.



Table 1

OFFSHORE SUPPORT VESSELS OF THE WORLD
Type us % US Non-US 9% Non-US Total
Supply Vessels 420 38.0 658 61.0 1078
Platform Supply Vessels 140 20.9 530 79.1 670
~ Anchor Handling Tug 146 27.0 394 73.0 540

Anchor Handling Tug Supply 103 5.2 1869 94.8 1972
Seismic/Geophysical Survey' 37 12.5 259 87.5 206
Diving Support Vessels® 15 155 82 845 97
Pipelaying Vessels® 25 36.8 43 63.2 68
Crane and Dérrick Lay Barges® 39 24.1 123 75.9 162
Heavy Lift Vessels® 1 1.1 87 98.9 88
Multi-Purpose Support 10 51 187 94.9 197
Standby/Rescue Vessels 12 3.5 332 96.5 344
Well Stimulation Vessels 3 150 17 850 20
Totals ' 951 4581 5532

Table Notes

' Includes Survey, Seismic Survey, and Geophysical Survey Vessels

? Intludes Diving Support and ROV/Submersible Support vessels

* Includes Pipe Layer, Pipe Laying Barge and Pipebury vessels

* Includes Crane Barges and Derrick Lay Barges

® Includes Heavy Lift Cargo Vessel and Heavy lift Crane Ships

Source: Clarkson's A-Z Offshore Support Vessels of the World 2008 ed.

3 Offshore Support Vessel Flag States

Clarkson’s database of worldwide offshore support vessels provides information on the flag
state of offshore support vessels. Of the 5,532 offshore support vessels included in this analysis, 951
are U.S. flag vessels. Thus, U.S. flag vessels represent about 17.2% of all of the offshore support
vessels worldwide, as defined in this analysis. Table 2 provides a list of the 15 nations with the most
registered offshore support vessels. The United States has more than twice as many registered
(flagged) vessels as the second ranked country (Norway and Norway International) with 951 as
compared to 448. This dominant position is evident in spite of the fact that many U.S. based
companies have at least a portion of their offshore support vessel fleets registered in nations other
than the U.S.




Table 2

Number of Offshore Support Vessels Registered by Country
Country Number of Registered Rank
Offshore Support Vessels
United States 951 1
Norway & Norway International 448 2
Singapore 437 3
Panama 405 4
St. Vincent & the Grenadines 271 3
Vanuatu 261 6
United Kingdom 201 7
India 155 8
Peoples Republic of China 140 9
Malaysia 129 10
Bahamas 126 11
Brazil 118 12
United Arab Emirates 117 13
Marshall Islands 106 14
Mexico %6 15
Unflagged or Unknown 32 N/A
Source: Clarkson Research Services Ltd. 4-Z of Offshore Support Vessels of the World, 2008

4 Offshore Support Vessels in the United States

There is limited data regarding the exact number of offshore support vessels operating in
U.S. waters. The vast majority of offshore support vessels operating in the United States are found in
the U.S. Gulf of Mexico with a small number operating offshore California and Alaska. ODS-
Petrodata, a leading provider of commercial data for the offshore oil and gas industry, publishes a
monthly update of the numbers of primary offshore support vessels operating in major oil and gas
provinces worldwide. In the February 16, 2009 issue of The Offshore International Newsletter, ODS-
Petrodata reported that there were 216 Platform Supply Vessels (PSVs) and 29 Anchor Handling Tug
Supply (AHTS) vessels located in the U.S. Gulf of Mexico for a total of 245 vessels.” Of this total,

’ ODS-Petrodata. The Offshore International Newsletter, Volume 18, No. 39. February 16, 2009, p.8.



ODS-Petrodata reported that 217 were under contract and working, a decrease of 18 vessels from the
prior month.® The combined number of PSV and AHTS vessels actively working in the U.S. Gulf of
Mexico has decreased in the past two months closely tracking the decline in actively working drilling
rigs (i.e. MODUs). It is normal for offshore supply vessel utilization rates to rise and fall with
increases or decreases in offshore drilling activity levels. This is frequently driven by oil and gas
commodity prices which have fallen significantly in recent months.

The February 16, 2009 edition of The Offshore International Newsletter contains a historical
chart of offshore support vessels located in the U.S. Gulf of Mexico since January of 2007.7
Following a significant decline in early 2007, the combined number of PSVs and AHTSs in the U.S.
Gulf of Mexico has remained relatively stable around 240 vessels (plus or minus 10 vessels). Nearly
all of these vessels are registered under the U.S. flag o qualify to carry cargo or passengers between
locations in the United States (i.e. engage in coastwise trade). This topic is discussed further in the
next section. It is likely that the ODS-Petrodata information undercounts the total number of offshore
support vessels working in the U.S. Gulf of Mexico because crewboats, seismic survey, facility and
pipeline construction/installation, and other miscellaneous vessels are not included in the total. If one
assurmes that as many as 260 additional crewboats, multi-purpose vessels, and miscellaneous other
U.S. flag vessels are uncounted by the ODS-Petrodata survey, then the total feet of U.S. flag offshore
support vessels working on the U.S. OCS is in the range of 500 vessels.

A recent discussion with a representative of the Offshore Marine Service Association
(OMSA) suggested that there are between 40 and 50 foreign flag offshore support vessels operating
on the U.S. OCS as of February 19, 2009.® After adding these foreign vessels to the fleet of
approximately 500 U.S. flag vessels, the total fleet of offshore support vessels operating on the U.S.
OCS is on the order of 550.° Based on these estimates, it is likely that foreign offshore support
vessels constitute 10% or less of the vessels supporting the offshore oil and gas industry on the U.S.
OCS.

5 The Impact of Current U.S. Cabotage Policies
on Offshore Support Vessel Activities

The offshore support vessel business in the United States is dominated by U.S. flag vessels.
As discussed in Section 4, it is Hkely that foreign flag vessels make up 10% or less of the vessels
supporting the U.S. offshore oil and gas industry on the QOCS. This results from the fact that, with
limited exceptions, U.S laws reserve the privilege of conducting “coastwise trade” only to vessels that
are built and documented in the United States and crewed with U.S, citizens. Title 46, United States
Code Appendix, § 883 (often called the “Jones Act™), provides that no merchandise shall be
transported between points in the United States covered by the coastwise laws, in any vessel other
than one that is coastwise-qualified (i.e., U.S.-built, owned and documented). Similar laws exist
requiring that only U.S. documented vessels with a coastwise trade endorsement may engage in
towing or carrying passengers between ports or places in the United States. Taken together, these
laws are sometimes referred to as “cabotage”, or coastwise trading, restrictions.

Section 4{a) of the Outer Continental Shelf Lands Act of 1953, as amended (OCSLA),
extended the laws of the United States to:

¢ ODS-Petrodata, p.8.

7 ODS-Petrodata, p.9.

# Bill Daughdril] (E & E) and Joe Kavanaugh (OMSA) telephone conversation of February 19, 2009

® This number likely undercounts smaller U.S. documented vessels such as liftboats, utility vessels, and other
miscellaneous barges and support vessels servicing near shore oil and gas fields on the U.S. continental shelf.



“the subsoil and seabed of the outer Continental Shelf and to all artificial islands, and all
installations and other devices permanently or temporarily attached to the seabed, which may
be erected thereon for the purpose of exploring for, developing, or producing resources
therefrom ... to the same extent as if the outer Continental Shelf were an area of exclusive

»

Federal jurisdiction within a State.”

The 1978 amendments to OCSLA added language conceming temporary attachment to the
seabed. The amendments provided that U.S. Federal law would apply to all activities or all devices in
contact with the seabed for exploration, development, and production. The legislative history states
that Congress intended for U.S. Federal law to be applicable to activities on drilling rigs, and other
watercraft, when they are connected to the seabed by drillstring, pipes, or other appurtenances, on the
OCS for exploration, development, or production purposes.

As a result, the U.S. coastwise trade laws were extended to MODUs during the period they
are secured to or submerged onto the seabed of the OCS. In like fashion, the coastwise trade laws
were also extended to drilling and production platforms, artificial islands, and similar structures, as
well as devices attached to the seabed of the OCS for the purpose of resource exploration operations.

The net effect is that only U.S. flag vessels (i.e. U.S. built, owned, and documented) can:

e Carry cargo between shore and an offshore MODU, platform, or other fixed or
floating facility while temporarily or permanently attached to the seabed,

o Camry cargo between two such offshore locations (or points),

e Carry passengers from shore to an offshore MODU, platform, or other fixed or
floating facility while temporarily or permanently attached to the seabed,

o (amry passengers between two such offshore locations,

» Engage in towing between shore and an offshore MODU, platform, or other fixed
or floating facility while temporarily or permanently attached to the seabed, or

* Engage in towing between two such offshore locations.

As a consequence, U.S. built, owned, and documented offshore support vessels are
guaranteed a monopoly for the majority of work on the U.S. OCS. All Supply Vessels and Anchor
Handling Tug Supply (AHTS) vessels serving offshore MODU’s, fixed platforms, and similar fixed
and floating facilitics attached to the seafloor must be U.S. flag vessels if they carry cargo or supplies.
The same is true for offshore service vessels carrying passengers. Much of the towing for MCDUs
and other offshore floating equipment must also be performed by U.S. flag vessels, as well. There are
a limited number of specific activities that foreign flag vessels can perform on the U.S. OCS (subject
to very specific rules) without violating the U.S. cabotage laws, including:

¢ Performing exploration and field development drilling {MODUs)
¢ Seismic survey work,

e Heavy-lift crane construction and installation work,

e Pipe laying,

¢ Diving Support work,

e Cable laying work,

e Certain towing jobs involving MODUs



Because of the coastwise trade restrictions most offshore support vessels operating on the
U8, OCS are U.S. flag vessels manned with U.5S. crews. As discussed in Section 4, as of February
2009 there are likely 500 or more 1J.8. flag offshore support vessels on the U.S. OCS as compared to
only 40 or 50 foreign flag offshore support vessels (excluding MODUs). These numbers are
preliminary and will require further validation but are thought to be reasonable estimates for the
present.

6. Possible Impact of Further Extending U.S.
Cabotage Policies on the OCS

The U.S. fleet 0of 951 offshore service vessels is the largest in the world and is currently more
than twice as large as the next largest fleet (the 448 ship combined fleet of the Norwegian and
Norwegian International registers). While approximately 500 U.S. flag offshore support vessels may
be currently located in U.S. waters, many of the remaining vessels participate in the offshore oil and
gas service industry in countries around the world. The U.S. flag vessels operating overseas support
hundreds, if not thousands, of jobs for U.S. citizens. The vessels themselves may be completely or
partially manned by U.S. citizens. While foreign nationals may be employed on these vessels in
certain countries, U.S. law requires that the master of a U.S. documented vessel be a U.S. citizen.
Thus, the T.S. fleet of offshore support vessels is spread around the world in all the major oil and gas
producing regions employing a substantial number of U.S. citizens as mariners, managers, and
maintenance staff. Only the fact that the cabotage laws in many other nations are not as restrictive as
those in the United States allows these vessels to operate in this fashion.

Taken together, the U.S. coastwise trade laws (the Jones Act and related legislation)
represent one of the most restrictive sets of cabotage laws in the world. With limited exceptions, it
establishes a virtnal monopoly for U.S. flag vessels with respect to the carriage of cargo and
passengers in coastwise trade including on the U.S. OCS. Non-U.S. flag vessels can only participate
in a very limited set of highly specialized activities on the U.S, OCS (not involving the carriage of
cargo or passengers between points in the U.S.). The cabotage laws of many coastal nations are less
restrictive than those of the U.S. providing U.S. based vessel operators the opportunity to maintain
many of their vessels under the U.S. flag and still compete for work internationally.

6.1 Further U.S. Cabotage Restrictions Could Restrict
Vessel Mobility/Flexibility

There have been discussions in the recent past about further extending U.S. cabotage
restrictions on the QCS under the banner of various “Buy American” proposals. Such proposals could
have unintended consequences that are contrary to overall U.S. interest. The offshore oil and gas
industry ensures efficiency by being able to move MODUs and offshore support vessels to any
location worldwide that requires additional equipment to support increased activity levels. The
“international” nature of MODUs, including the ability to move in a relatively unrestricted fashion
between nations, has been one of the foundations of the offshore oil and gas industry. In like fashion,
many nations allow foreign flag offshore support vessels to operate in their coastal waters (although
some require the use of their citizens as members of the crew). The ability to quickly move MODUs
and offshore support vessels where they are needed most, increases overall efficiency and can act to
reduce the overall cost of producing oil and gas reserves. In this way, the “supply™ of offshore support
vessels can be quickly balanced to meet the demand wherever that demand is located. Increased
cabotage restrictions in the U.S. and other nations could act to decrease the ability of offshore support
vessels to meet changes in demand at various locations.



6.2 Highly Specialized Vessels May be Unavailable

Heavy-Lift construction and pipelaying are included in the small group of activities that can
be conducted by foreign vessels on the U.S. OCS. Large heavy-lift and deepwater pipelaying vessels
exist in relatively small numbers and few are documented in the U.S. Large derrick lay barges like the
SAIPEM 7000 and J. Ray McDermott’s DB-50 have large cranes capable of lifting very heavy
platform deck modules. This is a critical activity for installing new oil and gas production facilities in
offshore areas around the world. The SAIPEM 7000 can lift up to 7,000 tons and the DB-50 nearly
4,000 tons with their main cranes. Few vessels with these heavy lift capabilities exist in the world and
none this large are flagged in the United States. The SAIPEM 7000 is flagged in the Bahamas and the
DB-50 in Panama. These specialized vessels frequently travel from one oil and gas producing region
to another to perform specific jobs that are scheduled many months or years in advance. An extension
of the U.S. cabotage laws to prevent these vessels from working on the U.S. OCS could cause a
shortage of this class of vessel and/or lead to inefficient use of any replacement vessels. Similar issues
exist with respect to specialized pipelaying vessels and other offshore construction vessels.

6.3 Other Nations Could Take Retaliatory Action

U.S. flag offshore support vessels are working in the offshore waters of many nations around
the world in support of the offshore oil and gas E & P industry. As an example, Tidewater Marine is a
U.S. based company that operates the largest single fleet of offshore support vessels in the world. In
carly 2008, the company operated a fleet of 460 vessels and employed 8,400 people worldwide. "
Tidewater Marine reported that as of March 31, 2008, the company’s fleet consisted of 350 foreign
flag vessels and 110 U.S. flag vessels.!! At that time, the company was actively marketing a fleet of
426 offshore support vessels with just 54 or 12.7% located in the United States. The remaining 372
vessels, including upwards of 50 or more U.S. flag vessels, were working in overseas markets such as
the Persian Gulf, Egypt, Australia, Brazil, India, Indonesia, Malaysia, Mexico, Trinidad, Venezuela,
and West Africa. Tidewater reported that international operations contributed 84% of corporate
revenues in 2008.'% Several other major U.S. based offshore support vessel operators have a similar
mix of U.S. and foreign flag vessels in their fleets and generate significant revenue from their
international operations. The offshore support vessel industry is very much an international
marketplace.

A risk of further extending the U.S. cabotage restrictions concerning foreign flag offshore
support vessels operating on the U.S. OCS is that other nations would be more inclined to place
similar restrictions on U.S. vessels operating in their coastal waters. While a number of foreign
nations have their own cabotage restrictions, a retaliatory expansion of overseas cabotage laws could
have a negative impact on a number of U.S. based companies competing in these markets due to a
loss of market access for their U.S. flag fleets.

10 Tidewater Marine, 2008 Annual Report, pp. 9-10.
" Tidewater Marine, p.9.
12 Tidewater Marine, p. 6.



7. Congressional Report on U.S. Cabotage
Restrictions

In 1989, the U.S. Congress, Office of Technology Assessment (OTA) evaluated the issue of
foreign vessel operations in the U.S. Exclusive Economic Zone (EEZ)."” The OTA report examined
the Virgin Islands trade, offshore lightering, offshore oil and gas exploration and development, and
the commercial cruise vessel industry. With respect to the offshore oil exploration and development
industry, the study concluded that existing cabotage laws largely exclude foreign registered vessels
from engaging in “transportation” related activities on the OCS including carrying passengers or
cargo between “points” in the U.S. The report noted, however, that foreign vessels could perform
certain non-transportation related offshore work on the U.S. OCS under cabotage restrictions then in
effect. These vessels and activities included:

s Drilling Rigs (MODUs)

* Seismic Survey vessels

s (rane Barges

» Pipe Laying Vessels

¢ Anchor Handling Vessels

¢ Building Offshore Production Platforms

Regarding the issue of potentially extending non-transportation related cabotage restrictions,
the OTA report observed:

There could be a substantial impact on the offshore oil and gas industry,
however, if cabotage policies were extended to cover all activities in this
sector, not just those involving transportation. The fleets of vessels possibly
affected could include offshore platforms, mobile drilling rigs, seismic
vessels, anchor handling vessels, and others. While many of these are now
U.S. owned and operated, there is no requirement for them to be. Many U.S.
vessels of these types also operate around the world and in the coastal
waters of other nations. The ownership and registry mix of such vessels
operating in the U.S. EEZ, as well as the EEZ of other nations, can vary
substantially over time, and it is difficult to make an accurate projection of
this mix."?

The 1989 OTA report’s discussion on scismic survey vessels is helpful in understanding the

potential risks of further extending the U.S. cabotage laws on the OCS. The report noted:

The benefits of extending cabotage law to geophysical vessels, in the
short term, would most likely be some increase in seagoing jobs on
those vessels operating in the EEZ. According to IAGC [International
Association of Geophysical Contractors] data, only 20 percent of
those positions (roughly 600 in all) are occupied by non-U.S. nationals
at present. It is unclear how the industry might restructure to comply

.8, Congress, Office of Technology Assessment, Competition in Foreign Seas: An Evaluation of Foreign
Maritime Activities in the 200-Mile EEZ-Background Paper, OTA-BP-0-55 (Washington, DC: U.S.
Government Printing Office, July 1989).

" U.8. Congress, Office of Technology Assessment, p. 20.
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with cabotage laws because so many operators conduct worldwide
operations with significant flexibility of movement of vessels
worldwide. Respondents to the IAGC survey indicated that some may
split their fleets between U.S. and foreign operations and others might
concentrate exclusively on foreign operations.”’

Overal], the OTA report concluded, “In general, only a few benefits would seem to stem
from the changes analyzed...”'® The OTA report was only able to confidently predict benefits to the
U.S. maritime industry by applying new U.S. cabotage restrictions to the passenger vessel industry in

the U.S. involving 1-day “cruises to nowhere”.!” Two of the final findings in the OTA report

concluded:

Most industry respondents to OTA’s inquiries believe that the
consequences of extending cabotage laws will take the form of an
industry shift to alternatives that just further avoid a commitment to
U.S.-built and U.S.-operated vessels. The results, therefore, would
tend to be more self-defeating than enhancing for the U.S. maritime
industry.’

There are some obvious direct costs-to other affected industries and to
certain consumers--of extending cabotage laws. There are also some
costs that are neither obvious nor certain. All of these must be
carefully evaluated in each specific case in order to arrive at a sound
policy choice.”®

8 Conclusion

in 1989, the U.S. Congress Office of Technology Assessment expressed strong reservations
about further expanding cabotage restrictions on the U.S. OCS. The logic in that report appears
equally valid today as it was 20 years ago. There are predictable risks to extending U.S cabotage
restrictions on the OCS, including the possibility of creating a hostile trading environment with other
nations that encourages their leaders to retaliate either in kind or in ways more difficult to predict.
The current U.S. cabotage laws have allowed the U.S. flag fleet of offshore support vessels to remain
the strongest in the world with more than twice as many registered vessels as the next largest fleet
(951 U.S. flag vessels to Norway and Norway International’s 448).

This report estimates that 90% or more of the offshore support vessels currently working on
the OCS are U.S. flag vessels, built in the U.S. and manned with U.S. citizens. Existing U.S. cabotage
laws permit a small market for foreign registered vessels engaged in specific (primarily non-
transportation related) activities including; mobile drilling units, heavy lift construction, pipelaying,
seismic survey and related services). Many of these specialized vessels rely on the ability to transit to
other countries to meet the demands of a worldwide market for their services. Extending U.S.
cabotage laws to include these activities could result in market inefficiencies and higher costs to the
offshore oil and gas indusiry and ultimately U.S. consumers.

Byus. Congress, Office of Technology Assessment, p. 22.
¥ 17.S. Congress, Office of Technology Assessment, p. 29.
17U.S. Congress, Office of Technology Assessment, p. 29.
'8 U.S. Congress, Office of Technology Assessment, pp. 29-30.
¥ U.S. Congress, Office of Technology Assessment, p. 30.
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APPENDIX A

Bar Chart
Offshore Support Vessels of the World
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IMCA submission to US Customs and Border Protection — 14 August 2009

Appendix 2 |

An open letter from IMCA to Ken Wells, OMSA, dated 7 August 2009:
“Proposed US Customs Ruling to Modify the Application of the Jones Act”



International Marine Contractors Association

VAT Registration Ne: GB 65 333 9823

Tel:  +44 (0) 20 7824 5520 Email:  imca@imca-int.com
Fax:  +44 (0} 20 7824 5521 Web: www.imez-int.com

. Represents offshore marine and underwater engineering companies
A 5 Lower Belgrave Street, Londen SW{W ONR, United Kingdom

7 August 2009

Offshore Marine Service Association (OMSA)
990 N Corporate Drive, Suite 210

Harahan, LA 70123

United States of America

For the attention of Ken Wells, President
Copied by e-mail to Ken@offshoremarine.org

Dear Ken,

Proposed US Customs Ruling to Modify the Application of the Jones Act

{ refer to your email of 31 July attaching a white paper on this matter sent to Gulf Port Colleagues, which has been copied to
me.

You infer arguments to foreign vessel owners and a trade group representing them. Since IMCA does indeed represent
international marine construction activities I'm happy to reply.

This letter starts by identifying our concerns and their context, and some detailed comments on the paper are attached in an
enclosure.

IMCA’s Concerns about the Proposed Ruling

We have three main concerns:

I The lack of clarity and certainty in the target of the proposed rule change. There is a whole offshore oit and gas industry
which could be impacted but the actual target may be quite small. The new ruling is silent on the actual operations it
wishes to target and creates an immense amount of uncertainty about the impact on operations other than the
installation of large items. The implications here are potentially huge.

2 The imprecision of the wording in the proposed rule change. ! think we agree here, as you have sought in your white
paper to interpret what is included and what is not. This should not need interpreting and unfortunately | don’t think
you have interpreted it correctly. However, we are seeking clarity and certainty to the extent possible.

3  The short timeline for consultation. The fact that there is a lack of clarity of the target and interpretation of the wording

indicates that all parties in industry and government need enough time to debate this fully. Then, with all the facts,
a proper decision can be made.

The International Offshore Oil and Gas Industry

| think it may be useful to provide some context to the offshore oil and gas industry — internationally and in the United
States.

This industry is amazing. [t has progressed and continues to progress by leaps and bounds in the face of all sorts of technical,
commercial and political barriers and challenges. Its successes have been achieved by a joint effort between governments, oil
companies, onshore and offshore service providers, and contractors. The swings and roundabouts of politics and oil price, as
well as the global location of the resource, mean that this is a global business. Contractors have invested in very expensive
specialist vessels to work in this market. It is notable that American offshore production (and thus marine activity) has leapt
in the past ten years after a lean period.



To try to recover investment in these vessels, they need to be able to move around the world to where the work is.
As such, there needs to be clarity and certainty in terms of what work they can legally perform. Though some of them have
been in US waters recently, it is hard to predict whether they will stay there in the long term. That will depend on the
market. Some of the vessels complete a campaign in one region then go to another region, because there is insufficient work
in one region to keep the vessel busy. In some specialist cases there are only a handful of top-of-the-range vessels in the
world with their particular capacity. In most cases the marine construction vessels are multi-purpose. They need to be to
be able to deliver an integrated service as well, to maximise the usefulness of one hull in a number of slightly different
markets — lifting and pipelaying being an example of two different markets, whereas most of these vessels carry a remotely
operated vehicle (ROV), an example of an integrated service. The US Customs and Border Protection (CBP) proposal
creates unacceptable uncertainty with respect to operations of multi-purpose vessels and implies that a vessel can only have
one purpose or function. This could potentially result in the prohibition of using any multi-purpose vessel, which constitutes
most of the foreign flag specialist vessel fleet in the Gulf of Mexico, from performing installation work offshore.

The American Offshore Qil and Gas Industry

The operations of these foreign-flag vessels are impacted by local regulations. In the case of America, the operations must
comply with requirements such as the Jones Act’. The interpretation of the Jones Act has evolved over the years, but still
requires many cumbersome requests for rulings. The CBP proposal will almost certainly create an onslaught of new ruling
requests, because previous Jones Act interpretations regarding what was acceptable now come into question. One objective
we seek is not to make even more requests for rulings necessary, but rather find some certainty and common ground
upfront to the extent possible.

Foreign vessels which are needed to do the work on the outer continental shelf (OCS) have to develop some or all of the
following modus operandi:

¢+ They cannot supply themselves from a US ports, so they use a large fleet of US flag supply vessels;
They use a large fleet of US flag supply vessels to transport oil field components out to the vessel;
The added cost of operating in this manner has been swallowed by the oll companies and the public who buy the oil;

The foreign-flag vessels may be maintained in US ports and equally some US flag vessels are maintained in foreign ports;

* > >

The collective industry of oil companies and both foreign and US flag vessels supports a huge supply chain of companies
and services in America;

¢ Most projects are completed by a spread of vessels, both foreign and US flag. Creating this uncertainty for the foreign
flag vessels would have a significant impact on the US flag vessels that were part of the spread.

The foreign flag vessels are not only owned by foreign companies. Several American companies own and operate foreign flag
vessels that operate on the OCS. And, both groups have significant presence in America. They have American offices
employing American employees and use the American supply chain. Their vessels, though perhaps foreign flag, will also have
onboard crew, clients and subcontractors who are American. For every foreign flag vessel working offshore with foreign
nationals there are many Americans working alengside. This debate should not be about foreign seafarers.

A balance had been struck, albeit upset by one recent ruling in particular, and we are concerned about unnecessarily
upsetting that balance by a lack of clarity or without detailed financial analysis of the implications.

| note that there are almost no top-of-the range drilling and marine construction vessels, so to develop the more complex
projects foreign flag vessels are needed. There are also far from sufficient American flag smaller capacity vessels to complete
the less complex projects, so again foreign flag vessels are needed — this was particularly highlighted in the recovery period
from the hurricanes a few years age when so much clean-up and repair work was required — so this balancing act is indeed
required. More clarity and certainty is imperative so that these foreign-flag vessels are available when needed. Thereis nota
parallel American fieet crewed up and ready to go which is somehow being prevented from working. The American fleet
that does exist does not have some of the above cost burdens. Therefore, it can and does compete and win work and help
to deliver the projects required.

Particutar Wording in the CBP’s Proposed Rule Change

Examples of the operations and wording/interpretations that concern us include:

Pipelaying Though a foreign flag vessel designated as a ‘pipelay vessel’ may, depending on the interpretation
of the wording, be able to lay pipe, any vessel which lays pipe but is designated as a ‘multi-
purpose vessel’ may not be able to lay pipe. Very few vessels that lay pipe are designated as
pipelay vessels {alone) and few, or none, operate in the Gulf of Mexico (GOM) today.



Other operations

Repair work, and spool
piece/riser installation

Mission of the vessel

Transit from port to
offshore site, or from site
to site offshore

The same argument applies to other operations by multi-purpose vessels, including possibly the
carriage of an ROV,

Pipelaying from a pipelay vessel has always been and continues to be exempted. Under the CBP
proposal, though, the concept of ‘paying out’ would no longer apply to any vesse! doing repair
work or spool piece/riser installation, unless incidental to pipelaying. This would appear to shut
down most repair work because little new pipelaying work is being accomplished on 2 daily
basis.

The proposal basically eliminates consideration of the mission of the vessel. It is imperative that
CBP retain the flexibility to consider the mission, especially as related to multi-purpose vessels,
and recognise that the mission of the vessel is the same as the operation of the vessel which can
have more than one mission depending on the design of the vessel.

The concept of limiting equipment to ‘necessary and appropriate for the navigation, operation
or maintenance of the vessel’ could prohibit vessels with other equipment {built-in or not)
transiting.

Each of these concerns is sufficient wo stop an existing or contemplated project including a repair project which could delay
operations or even shut down a field.

Conclusion

Since | understand that the impetus behind these propased rule changes has come from OMSA, IMCA would be pleased to
work with OMSA to develop a consensus position on some of these issues and ask CBP to adopt the consensus position, as
appropriate, when it finalises its proposed policy change. At a minimum, we would like to meet OMSA to discuss this

matter.

Yours sincerely

Hﬁgb\ Withhaws

Hugh Williams
Chief Executive

Att: Comments on OMSA’s White Paper, issued 31 July 2009



IMCA Comments on OMSA’s White Paper, issued 31 July 2009

OMSA’s white paper addresses the US CBP's proposal and sets forth OMSA’s views and possibly the target of the proposed

policy change (i.e. the transportation of merchandise), but unfortunately we believe the wording of CBP’s policy change is not
aligned with these views.

Extracts from the OMSA white paper are attributed and written in italics, followed in each case by our comments.

OMSA

Comment

OMSA

Comment

OMSA

Comment

OMSA

Comment

OMSA

Comment

Since the announcement by Customs and Border Protection (CBP) of its intent to more properly align a number of rufings
on offshore transportation of merchandise with the fones Act and the intent of Congress, there has been an increasing
amount of misunderstanding and misinformation’ over the proposal.

IMCA agrees that there is misunderstanding of the proposal, and perhaps misinformation based on that
misunderstanding, due to differing interpretations caused by ambiguous wording and unclear objectives.
CBP has declared that a strict interpretation will be applied, which means that ‘worst case’ must be assumed
across the board, even if this is not what OMSA intended.

To set the record straight, the CBP proposal:
¢ Does not preclude the ability of foreign vessels to perform work offshore.
¢ Does not address and therefore does not impact the laying of pipe, cable and flowlines.

Bullet | — we disagree. By limiting the definition of equipment and operation of the vessel as currently
proposed, foreign flag vessels may be precluded from conducting many kinds of work.

Bullet 2 — we believe the wording could be interpreted as meaning that pipelay can only be conducted by a
vessel designated as a pipelay vessel. Most vessels currently used to lay pipe are classed as multi-purpose
support vessels (MSVs) or dive support vessels (DSVs), not pipelay vessels. There are in fact very few vessels
designated as pipelay vessels. If this means that most vessels cannot be used to lay pipe, as may be the
conclusion reached based on CBP's current proposal, this has huge ramifications for the industry. In addition,
it appears under the CBP proposal that no pipelaying repair work can be performed by foreign flag vessels
unless incidental to pipelaying. This will have a major adverse impact because there is much more repair work
being performed offshore than new pipelaying and there is a very limited capacity of coastwise qualified vessels
that can perform this work.

What CBP has done is to thoroughly analyze its rulings and te recognize that for several years those rulings have drifted
away from the clear intent of the faw that a vessel may not provide transportation of merchandise (cargo) between two
US points unless that vessel is owned by Americans, crewed by Americans and built in America.

We do not agree that for several years the rulings have drifted away from the intent of the law although there
has been 2 ruling recently which was not consistent with CBP precedent. In addition, this is not the only thing
the new proposal does. It does much more than just limit the transportation of carge. if it is OMSA’s intent
only to clarify that foreign flag vessels cannot transport cargo then OMSA and IMCA should work together to
ensure that the CBP wording actually says this, rather than creating an immense amount of uncertainty about
the wholesale operation of support vessels,

The CBP proposal is squarely based on its own precedence dating back over 30 years. It would address the issue in a
way that clearly sets out the rules for vessel owners and their customers to folfow.

The CBP proposat actually overturns about 30 years of precedent with only a 36 day comment period. This
proposal would affect current and future domestic oil and gas production, projects and operations as well as
American jobs engaged in and supporting this work. Beyond that, the proposal does not in any way clearly set
out rules for vessel owners, but rather raises more questions than it answers.

The proposal sets out two clear guidelines:

I There Is a difference between transporting and instafling cargo. Foreign vessels will still be able to install cargo but
only a US flag, coastwise endorsed vessel can transport it, unless in fact it is ‘equipment of the vessel’

2 Equipment of a vessel is what any reasonable person would think it is — equipment used onboard the vessel for
navigation, operation and maintenance of the safety and comfort of the people on board.

| — we agree that foreign vessels should be able to install materials and be allowed to have equipment of the
vessel aboard.

2 — we want to clarify that equipment of the vessel, utilised in the operation of the vessel, includes specialist
marine construction equipment that defines the vessel as, for example, an MSV and includes items such as dive
spreads, ROV spreads, lifting/handling and laying equipment, and the like. OMSA and IMCA should work



OMSA

Comment

OMSA

Comment

OMSA

Comment

together to ensure that the final CBP ruling clarifies to the extent possible items that are clearly equipment and
that there is a de minimus test for certain other materials.

One trade group representing foreign vessel owners has claimed This could shut down most activities in the deep water
Gulf of Mexico for an extended period of time.” Nothing could be further from the truth. US flag vessels are available
to transport the cargo that is covered by this proposal today.

As discussed above, the proposed changes affect much more than transportation alone. Thus they could have
a huge negative impact on the industry and related jobs because of the lack of clarity and certainty in the
proposal with regard to issues related to installation and repairs offshore that US flag vessels are incapable of
performing today.

Consequently, it would appear the foreign vessel owners are trying to obscure the issue and toke attention away from
the fact that they have been doing work that was against the very intent of the Jones Act for @ number of years and the
US government is finally putting a stop to that

ft is important to point out that foreign-flag vessel owners have been operating consistently with long-standing
CBP interpretations. The intent is to highlight the dangers of unclear wording not to obscure anything. The
industry has had 30 years of experience of successfully working with the intent of the Jones Act, not against it.

In addition to American mariners, American shipyards and American offshore supply companies, the positive implications
for coastal ports and communities are great. US vessels spend on average more than $325,000 per year, per vessel, on
local services fike supplies, maintenance and repairs. Foreign vessels generally avoid doing this work in US ports.
US vessels also pay Jocal ad valorem taxes, which foreign vessels do not. There have also been notable cases in which
foreign vessels avoided paying any cerporate or crew income taxes, even though they may work in US waters for as long
as a year at g time. ’

The industry, including foreign flag vessels, does a huge amount to support American mariners, shipyards,
offshore supply companies, coastal ports and communities. It is because of the existing Jones Act requirements
that the supply and cargo handling is indeed carried out by American flag vessels. If the industry is impacted by -
these changes it is all of these parties which will suffer, hence our concern to bring this out into the open so
that all impacts can be properly assessed in a reasonable manner. In addition, it is not uncommon for US flag
vessels to perform maintenance and repair work in foreign shipyards in accordance with US laws to minimise
costs in some cases.




